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Foreword 


The preoccupation of Herbert Storing’s professional life was the genesis and 
meaning of the American regime. From the late fifties to the late seventies, 
during the whole of his distinguished career as a teacher at the University of 
Chicago, he led a generation of graduate students and, toward the end, some 
hundreds of undergraduates, through the courses that constituted a field 
which he developed and made his own—the American founding. At some 
time rather early in his career, he conceived the plan of collecting the less 
well-known or less accessible documents on both sides of the debate over 
the ratification of the Constitution, for he understood well that beneath the 
grandest practical conclusions lie the most massive antitheses, grinding one 
another in gigantic contention. Storing could not find means to gather and 
edit what he called, and wrote about as, the ‘‘other’’ Federalist writings— 
those less famous than the Federalist Papers themselves; but he did achieve 
the edited Anti-Federalist collection that appears here in print. He sent the 
manuscript of it to the University of Chicago Press in the summer of 1977, 
and then, on September gth of that season, he died suddenly in the 49th year 
of his age. 

He had lavished his labor on this work with a tenacity, devotion, and 
intelligence that could not be described outside the bounds of a general 
eulogy for which this is not the place. He died with this major effort merci- 
fully complete. The tasks of seeing it through the press devolved on others, 
especially on Professor Murray Dry, who acceded to the requests of Mrs. 
Herbert Storing and of Storing’s closest friends, who recognized in Pro- 
fessor Dry an experienced surrogate for his teacher. Deprived of the satis- 
faction of seeing his work in its perfected form, Herbert Storing will be 
memorialized in it while the study of the American Constitution engages the 
attention of scholars and leads them to the door of their faithful and learned 
benefactor. 


Joseph Cropsey 
Chicago, 1979 
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Preface 


In November 1963, Herbert J. Storing wrote to the University of Chicago 
Press, proposing an edition of Anti-Federalist writings. In 1977, he delivered 
The Complete Anti-Federalist to the Press. When Storing died, in Septem- 
ber 1977, the copy editing had barely begun. In the spring of 1978, I was 
asked to assist the Press in bringing my former teacher's substantially com- 
pleted manuscript to publication. I agreed to fill in all the cross references, 
check all the quotations and source citations, and read the proofs. 

All the Anti-Federalist texts had been verified by Storing and have there- 
fore not been further edited, except for the silent correction of a few print- 
er’s errors that Storing himself had not noted. In series of letters or essays, 
the numbering has been standardized, plain roman numerals replacing the 
“Cato, No. IV,”’ ‘*Philadelphiensis, No. 2,”’ etc., of the originals. Earlier 
printers’ (or authors’) errors in the numbering are discussed in Storing’s 
notes, and the numbering of items in series has been corrected accordingly 
in the present edition. Dates that appear immediately below roman numer- 
als, centered, are those of first publication and thus, like the numerals 
themselves, belong to the editorial apparatus; dates that appear immediately 
above letter openings, to the right, presumably denote the time of writing 
and may be considered part of the texts proper. Some of the longer names of 
Anti-Federalist writers have been shortened in the introductory material 
and notes, for consistency and easy reference. Obvious pseudonyms, such 
as Brutus or Agrippa, have not been distinguished typographically; other, 
less obvious ones, such as ‘* William Penn,” are enclosed in quotation marks 
at first mention. 

In his Prefatory Notes, Storing said he planned to provide ‘‘an excellent 
general index”’ and a special index to the provisions of the Constitution. We 
have attempted to honor his desire. Volume 7 of this edition provides a 
complete index to volumes 1-6. And in this first volume we have reproduced 
not only the Constitution and first ten Amendments but also the Articles of 
Confederation (from the texts in Documents Illustrative of the Formation of 
the Union of the American States, edited by Charles C. Tansill, Washing- 
ton, D.C., 1927), both keyed to the principal Anti-Federalist discussions. 
Here we have adapted the system used by Clinton Rossiter in his edition of 
The Federalist Papers (New York 1961). 

For convenient cross reference, and without any other editorial purpose, 
a three-part number has been assigned to each paragraph (or group of para- 
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graphs where they are brief) of the writings assembled in The Complete 
Anti-Federalist. The first number denotes the volume, the second the posi- 
tion of the essay or series within that volume, and the third the paragraph. A 
reference to, for example, Federal Republican 3.16.13 locates a passage in 
the Review of the Constitution Proposed by the Late Convention, by A 
Federal Republican, which can be found in volume 3 of this edition. These 
numbers are distinct from any numbering by the authors themselves or any 
of their publishers; Centinel III, 2.7.73 refers to the third letter of Centinel, 
in volume 2 below. The abbreviation ‘‘intro.’’ is used for Storing’s in- 
troductions to volumes or parts of volumes as well as the introductions to 
individual texts. A reference to, say, 2.8.intro. denotes the introductory 
sketch and outline of the Federal Farmer, located in volume 2. Cross refer- 
ences to volume I are by page number. A cross reference from one note to 
another uses a three-part number plus a note number, so that the reader may 
refer to the text as well as the note if necessary. In the index, for reasons of 
space, references to notes use two numbers plus note number (see volume 
7, headnote to index). 

Friends, research assistants, and professional colleagues assisted Storing 
in the preparation of this work, and undoubtedly he would have given every 
one due recognition. The following individuals served as research assistants 
for Storing during the period 1963 to 1977: Sylvia Snowiss, Ann Charney, 
Murray Dry, Roberta Dunn, Ralph Rossum, Joseph Bessette, and 
Kathleen Yonto. Storing sought and received assistance in identifying 
certain unnamed Anti-Federalist sources from his *‘Learned Friends.’’ To 
others who helped Storing acquire his documents or track down informa- 
tion, but who are unknown to me, thanks must be expressed collectively. 
John F. Robinson provided the index and the cross references for the 
Constitution; Elizabeth Freeman provided the cross references for the 
Articles of Confederation; and David Lauten and Elizabeth Stouder spent a 
summer assisting me with cross references and footnotes. In Chicago, 
Ralph Lerner gave generously of his time, in advising and proofreading, 
and Joseph Cropsey, who contributed the Foreword, was frequently 
consulted on editorial matters. In conclusion, I am proud to have been 
able to make a contribution, however small, to this monumental work of 
my teacher and friend, from whom I learned so much. 


Murray Dry 
Middlebury, Vermont, 1981 


XVili 


Prefatory Notes 


The aim of this collection is to make available for the first time all of the 
substantial Anti-Federal writings in their complete original form and in an 
accurate text, together with appropriate annotation. The book is introduced 
by a lengthy analysis of the political thought of the Anti-Federalists, pro- 
viding for the first time, in my judgment, a full and adequate account of the.. 
main lines, the principles, and the grounds of the Anti-Federal position. The: 
collection of Anti-Federal writings that follows is informed by this concern 
with political thought, but it is designed to serve other kinds of interests in 
the Anti-Federalists as well. 

This is meant to be an authoritative edition. It includes all Anti-Federalist 
pamphlets that I have been able to find, all substantial newspaper essays and 
series of essays, some of the most important speeches by Anti-Federalists in 
ratifying conventions (though there is no claim of or need for comprehen- 
siveness here), and some manuscript notes. About two-thirds of the items 
have never been printed since their original publication in 1787 and 1788, 
including a number of pieces that are of major importance in the Anti- 
Federal corpus. None of these writings is now available except in abridged 
form in the two or three short collections now in print. There are very 
long-term plans for a government publication of all the materials relating to 
the ratification of the Constitution. This project, under the present editor- 
ship of Merrill Jensen, will begin by publishing the ‘‘official records and 
proceedings”’ and will presumably then go on to publish newspaper essays, 
etc. This publication will be very important in future, but it can scarcely be 
expected to be available to this generation of scholars, and it will not, I 
think, in any case supersede the present collection for the student of the 
Anti-Federalists. The present collection is particularly timely. It will appear 
just in the wake of the celebration of the bicentennial of the Revolution; and 
more importantly it will make available these hitherto largely neglected 
writings to the scholarly acti: ities that will be stimulated by the bicentennial 
of the adoption of the Constitution. 

The items are organized along lines that reflect, as well as possible, the 
broad sequence of the debate over the Constitution. First come several 
Statements by non-signers of the proposed Constitution; then several major 
series of essays, begun early and carried through the ratification con- 
troversy (volume 2). Pennsylvania is the first major state to take up and 
discuss the Constitution (volume 3). The focus then shifts to Massachusetts 
and New England (volume 4); then to Maryland, and on to Virginia and the 
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South (volume 5); finally back to the North and New York (volume 6). The 
essays within each volume, or within each part of a volume, are arranged in 
rough chronological order, though of course they overlap, as do the series in 
the different parts. 

Each item is preceded by an introduction, providing publication data and 
a summary of the contents, meant to assist the reader in finding the parts of 
the writings of interest to him. I have included information on the author 
where known or an account of the available evidence of authorship of 
pseudonymous pieces. In several cases I have been able, for the first time, 
to identify the author or I have been able to add significantly to previous 
knowledge. The original text is followed regarding spelling and punctuation, 
except for clear typographical errors, which are corrected without notice. 
Unintelligible passages are corrected or queried in brackets or notes. An 
effort has been made to identify sources of quotations and other references. 
Annotations also include cross references to other Anti-Federalist writings 
and to Federalist writings on major themes. I plan to provide an excellent 
general index and an index to the provisions of the United States Constitu- 
tion, so that a reader can easily identify Anti-Federal criticisms of specific 
portions of the Constitution. 

I have, of course, given a good deal of thought to the great length of this 
collection, though it was always understood that it would be more than one 
volume. I would have preferred it shorter; but there is, I think, no way to 
accomplish that that does not strike at the heart of the basic conception of 
this enterprise from the beginning: that all of the substantial Anti-Federal 
Pieces should be made available in their entirety and in an accurate text. 
Some of the most important series of essays, such as Centinel, and the 
Letters from The Federal Farmer, and Brutus, and A [Maryland] Farmer, 
are very long. There is no possibility of omitting these or of abridging them 
without destroying a prime value of the collection. Some cuts could be made 
among shorter pieces, but the gain in space would not compensate for the 
loss in variety and comprehensiveness. I have rejected two further pos- 
sibilities for some cutting, neither of them very significant quantitatively, 
but I would be glad for readers’ reactions. First, my introductory outlines of 
the essays might be cut down or eliminated; but I think they are needed in a 
collection like this to provide assistance to the readers in finding their way 
through the material. Second, the last item, the long chapter from Mercy 
Warren’s History . . . of the American Revolution, might be abridged. I did 
an abridgment, but I abandoned it because the full account seems to me a 
superb conclusion of the volume, providing the last statement, historically 
and intellectually, of Anti-Federalism. 


Herbert J. Storing 
ca. 1975 
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What the Anti-Federalists Were For 


I 
Introduction 


The Constitution of the United States was viewed by the founding genera- 
tion as distinctive, even unique, in the extent to which it was the product of 
deliberation. Most previous foundings seemed to have been the result of 
chance or the edict of one all-powerful man. But the United States Con- 
stitution was framed by a numerous and diverse body of statesmen, sitting 
for over three months; it was widely, fully, and vigorously debated in the 
country at large; and it was adopted by (all things considered) a remarkably 
open and representative procedure. Viewed in this light, those who opposed 
the Constitution must be seen as playing an indispensable if subordinate part 
in the founding process. They contributed to the dialogue of the American 
founding. To take only the most obvious case, the Constitution that came 
out of the deliberations of 1787 and 1788 was not the same Constitution that 
went in; for it was accepted subject to the understanding that it would be 
amended immediately to provide for a bill of rights. Moreover, the founding 
of a nation does not end with the making of a constitution. The Constitution 
did settle many questions, and it established a lasting structure of rules and 
principles—we do not adopt the current cant that fundamental law is 
shapeless stuff to be formed at will by future generations. But it did not 
settle everything; it did not finish the task of making the American polity. 
The political life of the community continues to be a dialogue, in which the 
Anti-Federalist concerns and principles still play an important part. 

The Anti-Federalists are entitled, then, to be counted among the Found- 
ing Fathers, in what is admittedly a somewhat paradoxical sense, and to 
share in the honor and the study devoted to the founding. In general, 
however, they have not enjoyed such a position. Champions of a negative 
and losing cause, they have found only a cramped place in the shadow of the 
great constitutional accomplishment of 1787. They have often been pre- 
sented as narrow-minded local politicians, unwilling to face the utter in- 
adequacy of the Articles of Confederation or incapable of seeing beyond the 
boundaries of their own states or localities. They have been described as 
men without principle, willing to use any argument to drag down the Con- 
stitution, yet willing, many of them, when the Constitution was adopted, to 
change their colors and become enthusiastic Federalists.' It is true that with 
the rise of the Beardian critique of the Constitution and its framers, the 
Anti-Federalists have been viewed with a more friendly eye. Merrill Jensen 
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has taught us to take seriously the possibility that the Anti-Federalists were 
right about the need for only modest changes in the Articles of Confedera- 
tion and about the departure of the Constitution from the principles of the 
Revolution. He has inspired a full historical account of the Anti-Federal 
movement, and he has pointed to the need to take up the serious study of 
Anti-Federal thought. At the same time, the harsh edges of Beardian 
analysis have been worn away, and we are now in a position to consider 
afresh the class differences involved in the constitutional controversy, freed 
of many of the Beardian excesses.” Yet valuable as all of this has been, the 
corrected Beardian eye betrays still its original squint. It tends to see simple 
democratic agrarians among the Anti-Federalists as it tends to see self- 
seeking commercial oligarchs among the Federalists.> There is some basis 
for these views, but the picture is thin and distorted. Indeed, one of the few 
substantial accounts of Anti-Federal thought is a persuasive refutation of 
the Beardian thesis as applied to the Anti-Federalists and an attempt to 
show that the Anti-Federalists were in fact ‘‘men of little faith’ in American 
national self-government.* Gordon Wood has added greatly to our under- 
standing of the Anti-Federalists in his rich and encyclopedic account of the 
American founding and the way the Americans gradually blundered into a 
new political theory. Deep and lucid as his insights often are, however, 
Wood is finally less interested in understanding the Anti-Federalists (or the 
Federalists) as they understood themselves than in exposing the deeper 
social forces from which the whole sphere of ‘‘ideology,’’ to use Bailyn’s 
term, is derivative. Thus a debate that was for the Anti-Federalists funda- 
mentally political becomes for Wood fundamentally sociological.* 

There has been no sustained, comprehensive attempt to examine the 
thought, the principles, the argument of the Anti-Federalists, as they were 
understood by the Anti-Federalists themselves and by the other men of that 
time. Such an examination will be undertaken here. The aim will not be a 
history of the Anti-Federal movement or an analysis of its economic, 
sociological, or psychological underpinnings. We shall try to avoid pre- 
supposing some external set of questions or framework of analysis. Rather, 
we Shall try to proceed from inside Anti-Federal thought, seeing the ques- 
tions as they saw them, following the arguments as they made them. We 
shall explore the different levels of Anti-Federal theorizing, working our 
way critically through and if necessary beyond them, but always with the 
idea that the Anti-Federalists may have something to teach. Because the 
American founding took the form of a debate or dialogue, Anti-Federal 
thought is best examined within the movement and different levels of that 
dialogue. For this reason it will be necessary to take some note of the 
Federalist as well as the Anti-Federalist side of the debate, but the purpose 
is to present only so much of what the Anti-Federalists were against as is 
necessary to understand what they were for. 

In beginning with the question of what the Anti-Federalists were for, we 
are not, it must be admitted, adhering to the aim of presenting the Anti- 
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Federalist argument as it presented itself. The Anti-Federalists were 
primarily against the Constitution. We do remain true to our aim in a deeper 
and more significant sense, however, because the Anti-Federalists them- 
selves understood their negative conclusions about the Constitution to be 
derived from a positive political theory or set of political principles.** The 
aim, then, will be to give a sympathetic, critical, and full account of the 
fundamental Anti-Federal position. 

Was there, however, a single Anti-Federal position? In the most obvious 
sense there surely was not. The Federalists claimed that the opposers of the 
Constitution could not agree among themselves, that they shared no com- 
mon principles, that their arguments canceled each other out. This is an 
exaggeration, for there was more agreement about many points of opposi- 
tion to the Constitution than might appear at first glance.’ Yet it is not 
possible to read far among the Anti-Federal writings without being struck by 
an extraordinary heterogeneity. It would be difficult to find a single point 
about which all of the Anti-Federalists agreed. They did not, finally, even 
agree unanimously in opposing the adoption of the Constitution. Many fa- 
vored adoption if amendments could be secured; and others finally accepted 
the Constitution, even without a guarantee of amendment, as the best of the 
available choices. There is in fact no hard and fast way of even identifying 
‘*Anti-Federalists.’’ Some men, notably Edmund*Randolph, were Fed- 
eralist and Anti-Federalist at different times. Moderate or lukewarm adher- 
ents to either side were often almost indistinguishable from one another. 
Moreover, the specific points of disagreement and the reasons given by the 
Anti-Federalists were various and even contradictory. This is not to say that 
the Federalists were in much better condition. There is an impression of 
greater unity here because the Federalists were (in general) unified in sup- 
porting the Constitution, although some Federal reservations are scarcely 
distinguishable from Anti-Federal objections. That impression has been 
strengthened by the Federalists’ victory and by the massive impact on later 
generations of The Federalist papers, which have tended to occupy the 
Federalist stage and lend their unity to the whole group supporting the 
Constitution.** There were in fact diverse and contradictory opinions 
among the Federalists just as there were among their opponents. 

If the Federalists and Anti-Federalists were divided among themselves, 
they were, at a deeper level, united with one another. Their disagreements 
were not based on different premises about the nature of man or the ends of 
Political life. They were not the deep cleavages of contending regimes. They 
were the much less sharp and clear-cut differences within the family, as it 
were, of men agreed that the purpose of government is the regulation and 
thereby the protection of individual rights and that the best instrument for 
this purpose is some form of limited, republican government. It is their 
common ground that explains, to a large extent, the relatively unclear line 
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between the two camps and the diversity within each of them. This is not to 
say that the differences are negligible, as those would argue who claim that 
there is no basic political controversy or political theorizing in the United 
States.° The differences are limited, but they are nevertheless substantial 
and well formed. The nation was born in consensus but it lives in con- 
troversy, and the main lines of that controversy are well-worn paths leading 
back to the founding debate. 

In searching for the underlying unity in the Anti-Federal position we are 
not tabulating the frequency of different arguments. We are looking not for 
what is common so much as for what is fundamental. We might well find the 
foundations laid in a very few writings, even a single one. Thus, on the 
Federalist side, a James Madison is more important in this kind of quest 
than a Tench Coxe, not because he is more typical or more influential in a 
direct sense but because he sees farther or better. He can explain more. The 
same is true on the Anti-Federal side of The Federal Farmer, Brutus, and 
such little known writers as A [Maryland] Farmer and The Impartial 
Examiner. Not all of these men were widely read, and some of them made 
arguments that were uncommon; but they explored or at least exposed the 
theoretical ground that most other Anti-Federalists took for granted. 

Proceeding in this way, clearing our path through the superficial tangle, 
dealing as well as we can with the patches of obscurity and looseness we 
find in even the best Anti-Federal thinkers, we shall discover a set of princi- 
ples that is a good deal clearer and more coherent, and also more relevant to 
an understanding of the American founding and the American polity, than 
has usually been supposed. But we shall also find, at the very heart of the 
Anti-Federal position, a dilemma or a tension. This is the critical weakness 
of Anti-Federalist thought and at the same time its strength and even its 
glory. For the Anti-Federalists could neither fully reject nor fully accept the 
leading principles of the Constitution. They were indeed open to Hamilton’s 
scornful charge of trying to reconcile contradictions.'° This is the element of 
truth in Cecelia Kenyon’s characterization of them as men of little faith. 
They did not fail to see the opportunity for American nationhood that the 
Federalists seized so gloriously, but they could not join in grasping it. They 
doubted; they held back; they urged second thoughts. This was, however, 
not a mere failure of will or lack of courage. They had reasons, and the 
reasons have weight. They thought—and it cannot easily be denied—that 
this great national opportunity was profoundly problematical, that it could 
be neither grasped nor let alone without risking everything. The Anti- 
Federalists were committed to both union and the states; to both the great 
American republic and the small, self-governing community; to both com- 
merce and civic virtue; to both private gain and public good. At its best, 
Anti-Federal thought explores these tensions and points to the need for any 
significant American political thought to confront them; for they were not 
resolved by the Constitution but are inherent in the principles and traditions 
of American political life. 


2 
Conservatives 


One of the striking and, to many readers, surprising aspects of the debate 
over the Constitution is the conservative posture of the opposition. The 
Anti-Federalists did not deny the need for some change, but they were on 
the whole defenders of the status quo. They deplored departures of the 
Constitution from *‘the good old way”’ or ‘‘the antient and established usage 
of the commonwealth.”’ They shook their heads at ‘the phrenzy of innova- 
tion’’ sweeping the country: ‘The framing entirely new systems, is a work 
that requires vast attention; and it is much easier to guard an old one.’’ They 
warned that constant change would leave Americans ‘‘always young in 
government.’’! Some expressed the primitive conservative view that what- 
ever is old is good. Others revealed profound (but seldom explored) mis- 
givings about the modern political principles on which the Constitution was 
so wholeheartedly based.*? Ordinarily, however, their conservatism was 
neither so shallow nor so deep. In the main, they saw in the Framers’ easy 
thrusting aside of old forms and principles threats to four cherished values: 
to law, to political stability, to the principles of the Declaration of Indepen- 
dence, and to federalism. 

The Anti-Federalists often objected even to entering into debate on the 
Constitution because of legal irregularities in the proceedings of the 
Philadelphia Convention. They argued that that Convention had been au- 
thorized ‘‘for the sole and express purpose of revising the Articles of Con- 
federation,’ and had no right to propose any radical change in the govern- 
ment of the Union. While not invincible, this argument is very powerful; 
but it became less pertinent every day simply because the Constitution was 
in fact before the people and its merits under discussion. The threshold had 
been crossed, and the Anti-Federalists had little choice but to follow the 
Federalists over it. But there were other legal objections. The Convention 
proposed that Congress and the state legislatures should be bypassed in 
favor of special ratifying conventions and that the Constitution should come 
into effect when nine states ratified. For neither of these proposals was there 
any legal basis. They ran counter to Congress’s commission to the Conven- 
tion, and they violated the mode of amendment established in the Articles of 
Confederation. 

The proposals of the Framers were self-defeating in their casual disregard 
of the forms of legality: ‘the same reasons which you now urge for de- 
stroying our present federal government, may be urged for abolishing the 
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system which you now propose to adopt; and as the method prescribed by 
the articles of confederation is now totally disregarded by you, as little 
regard may be shewn by you to the rules prescribed for the amendment of 
the new system. .. .”’ ‘‘Charters,’’ Rawlins Lowndes warned, ‘‘ought to be 
considered as sacred things. ...’’ The Anti-Federalists saw in the pro- 
ceedings and proposals of the Philadelphia Convention a threat to that 
‘‘publick faith and confidence,’’ which ‘‘bind[{s] and cement{[s] the commu- 
nity’’ and ‘‘establish[{es] them as a body politick.’’* Of course the Anti- 
Federalists agreed that the people have a right to alter their governments; 
but they insisted that any revolution (including the one most of them had 
proudly aided) must be secured by an initially fragile political stability. They 
criticized the Federalists, in typical conservative fashion, for threatening 
this precious stability. ‘‘The late revolution having effaced in a great mea- 
sure all former habits, and the present institutions are so recent, that there 
exists not that great reluctance to innovation, so remarkable in old com- 
munities, and which accords with reason, for the most comprehensive mind 
cannot foresee the full operation of material changes on civil polity. . . .”’ 
Hasty and blind adoption of government will lead to hasty and blind 
alterations, ‘‘and changes must ensue, one after another, till the peaceable 
and better part of the community will grow weary with changes, tumults and 
disorders, and be disposed to accept any government, however despotic, 
that shall promise stability and firmness.’’> 

Far from straying from the principles of the American Revolution, as 
some of the Federalists accused them of doing,® the Anti-Federalists saw 
themselves as the true defenders of those principles. ‘‘I am fearful,’’ said 
Patrick Henry, ‘‘I have lived long enough to become an old fashioned fel- 
low: Perhaps an invincible attachment to the dearest rights of man, may, in 
these refined enlightened days, be deemed old fashioned: If so, I am con- 
tented to be so: I say, the time has been, when every pore of my heart beat 
for American liberty, and which, I believe, had a counterpart in the breast of 
every true American.’’? The Anti-Federalists argued, as some historians 
have argued since, that the Articles of Confederation were the constitutional 
embodiment of the principles on which the Revolution was based: 
Sir, I venerate the spirit with which every thing was done at the trying time 
in which the Confederation was formed. America had then a sufficiency of 
this virtue to resolve to resist perhaps the first nation in the universe, even 


unto bloodshed. What was her aim? Equal liberty and safety. What ideas 
had she of this equal liberty? Read them in her Articles of Confederation.® 


The innovators were impatient to change this ‘‘most excellent constitu- 
tion,’ which was ‘“‘sent like a blessing from heaven,”’ for a constitution 
“essentially differing from the principles of the revolution, and from free- 
dom,”’ and thus destructive of the whole basis of the American community. 
‘Instead of repairing the old and venerable fabrick, which sheltered the 
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United States, from the dreadful and cruel storms of a tyrannical British 
ministry, they built a stately palace after their own fancies. . . .”” 

The principal characteristic of that ‘‘venerable fabrick’’ was its 
federalism: the Articles of Confederation established a league of sovereign 
and independent states whose representatives met in congress to deal with a 
limited range of common concerns in a system that relied heavily on volun- 
tary cooperation. Federalism means that the states are primary, that they 
are equal, and that they possess the main weight of political power. The 
defense of the federal character of the American union was the most prom- 
inent article of Anti-Federalist conservative doctrine. While some of the 
other concerns were intrinsically more fundamental, the question of 
federalism was central and thus merits fuller discussion here, as it did in that 
debate. 

To begin with an apparently small terminological problem, if the Con- 
stitution was opposed because it was anti-federal how did the opponents 
come to be called Anti-Federalists? They usually denied, in fact, that the 
name was either apt or just, and seldom used it themselves. They were, they 
often claimed, the true federalists. Some of them seemed to think that their 
Proper name had been filched, while their backs were turned, as it were, by 
the pro-Constitution party, which refused to give it back; and versions of 
this explanation have been repeated by historians.'° Unquestionably the 
Federalists saw the advantage of a label that would suggest that those who 
opposed the Constitution also opposed such a manifestly good thing as 
federalism. But what has not been sufficiently understood is that the term 
*‘federal’’ had acquired a specific ambiguity that enabled the Federalists not 
merely to take but to keep the name. 

One of the perennial issues under the Articles of Confederation involved 
the degree to which the general government—or the instrumentality of the 
federation per se—was to be supported or its capacity to act strengthened. 
In this context one was ‘‘federal’’ or ‘‘anti-federal”’ according to his willing- 
ness or unwillingness to strengthen or support the institutions of the federa- 
tion. This was James Wilson’s meaning when he spoke of the ‘‘foederal 
disposition and character’ of Pennsylvania. It was Patrick Henry’s meaning 
when he said that, in rejecting the Constitution, New Hampshire and Rhode 
Island ‘have refused to become federal.”’ It was the meaning of the New 
York Assembly when in responding coolly to the recommendations of the 
Annapolis Convention it nevertheless insisted on its ‘‘truly federal” dis- 
position.'' This usage had thoroughly penetrated political discussion in the 
United States. In the straightforward explanation of Anti-Federalist George 
Bryan, ‘‘The name of Federalists, or Federal men, grew up at New York 
and in the eastern states, some time before the calling of the Convention, to 
denominate such as were attached to the general support of the United 
States, in opposition to those who preferred local and particular advantages. 
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...’’ Later, according to Bryan, ‘‘this name was taken possession of by 
those who were in favor of the new federal government, as they called it, 
and opposers were called Anti-Federalists.’’'? Recognizing the pre-1787 
usage, Jackson Tumer Main tries, like Bryan, to preserve the spirit of 
Federalist larceny by suggesting that during the several years before 1787 
‘the men who wanted a strong national government, who might more prop- 
erly be called ‘nationalists,’ began to appropriate the term ‘federal’ for 
themselves’’ and to apply the term ‘‘antifederal’’ to those hostile to the 
measures of Congress and thus presumably unpatriotic.*'> But there was 
nothing exceptional or improper in the use of the term ‘‘federal’’ in this way; 
the shift in meaning was less an ‘‘appropriation’’ than a natural extension of 
the language, which the Federalists fully exploited. 

The point of substance is that the Federalists had a legitimate claim to 
their name and therefore to their name for their opponents. Whether they 
had a better claim than their opponents cannot be answered on the basis of 
mere linguistic usage but only by considering the arguments. When, during 
the years of the Confederation, one was called a ‘‘federal man,”’ his attach- 
ment to the principles of federalism was not at issue; that was taken for 
granted, and the point was that he was a man who (given this federal system) 
favored strengthening the ‘‘federal’”’ or general authority. The ambiguity 
arose because strengthening the federal authority could be carried so far as 
to undermine the federal principle; and that was precisely what the Anti- 
Federalists claimed their opponents were doing.'* Thus The Impartial 
Examiner argued that, despite the ‘‘sound of names’’ on which the advo- 
cates of the Constitution ‘‘build their fame,’’ it is the opponents who act *‘on 
the broader scale of true federal principles.’’ They desire ‘*‘a continuance of 
each distinct sovereignty—and are anxious for such a degree of energy in 
the general government, as will cement the union in the strongest man- 
ner.’’!5 It was possible (or so the Anti-Federalists believed) to be a federalist 
in the sense of favoring a strong agency of the federation and, at the same 
time, to be a federalist in the sense of adhering to the principle of a league of 
independent states.'® In the name of federalism in the former sense, it was 
claimed, the proponents of the Constitution had abandoned federalism in 
the latter (and fundamental) sense. 

The Anti-Federalists stood, then, for federalism in opposition to what 
they called the consolidating tendency and intention of the Constitution— 
the tendency to establish one complete national government, which would 
destroy or undermine the states.'? They feared the implications of language 
like Washington’s reference, in transmitting the Constitution to Congress, 
to the need for “‘the consolidation of our Union.’’!® They saw ominous 
intentions in Publius’ opinion that ‘‘a NATION, without a NATIONAL GOV- 
ERNMENT, is, in my view, an awful spectacle.’’!9 They resented and denied 
suggestions that ‘‘we must forget our local habits and attachments”’ and ‘‘be 
reduced to one faith and one government.’’?° They saw in the new Con- 


10 


Conservatives 


stitution a government with authority extending ‘‘to every case that is of the 
least importance’’?! and capable of acting (preeminently in the crucial case 
of taxation) at discretion and independently of any agency but its own. 
Instead of thus destroying the federal character of the Union, ‘‘the leading 
feature of every amendment”’ of the Articles of Confederation ought to be, 
as Yates and Lansing expressed it, ‘‘the preservation of the individual 
states, in their uncontrouled constitutional rights, and .. . in reserving 
these, a mode might have been devised of granting to the confederacy, the 
monies arising from a general system of revenue; the power of regulating 
commerce, and enforcing the observance of foreign treaties, and other nec- 
essary matters of less moment.’’?? 

A few of the Anti-Federalists were not sure, it is true, that consolidation 
would be so bad, if it were really feasible. James Monroe went so far as to 
say that ‘‘to collect the citizens of America, who have fought and bled 
together, by whose joint and common efforts they have been raised to the 
comparatively happy and exalted theatre on which they now stand; to lay 
aside all those jarring interests and discordant principles, which state legis- 
latures if they do not create, certainly foment and increase, arrange them 
under one government and make them one people, is an idea not only 
elevated and sublime, but equally benevolent and humane.’’?? And, on the 
other hand, most of the Federalists agreed or professed to agree that con- 
solidation was undesirable. Fisher Ames, defending the Constitution in 
Massachusetts, spoke the language of many Federalists when he insisted 
that **too much provision cannot be made against a consolidation. The state 
governments represent the wishes, and feelings, and local interests of the 
people. They are the safeguard and ornament of the Constitution; they will 
protract the period of our liberties; they will afford a shelter against the 
abuse of power, and will be the natural avengers of our violated rights.’’*24 
Indeed, expressions of rather strict federal principles were not uncommon 
on the Federalist side, although they were often perfunctory or shallow. 

Perhaps the most conciliatory Federalist defense of federalism, and not 
accidentally one of the least satisfactory in principle, was contained in a line 
of argument put forward by James Wilson and some others to the effect that, 
just as individuals have to give up some of their natural rights to civil 
government to secure peaceful enjoyment of civil rights, so states must give 
up some of theirs to federal government in order to secure peaceful enjoy- 
ment of federal liberties.?* But the analogy of civil liberty and federal liberty 
concedes the basic Anti-Federal contentions, and Wilson did not con- 
sistently adhere to it.2° As each individual has one vote in civil society, for 
example, so each state ought, on this analogy, to have one vote in federal 
society. As the preservation of the rights of individuals is the object of civil 
society, so the preservation of the rights of states (not individuals) ought to 
be the object of federal society.?” But these are Anti-Federal conclusions. 
Thus, when Agrippa assessed the proposed Constitution from the point of 
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view of the interests of Massachusetts, he did so on principled ground, the 
same ground that properly leads any man to consider the civil society of 
which he is or may become a member, not exclusively but first and last, 
from the point of view of his interest in his life, liberty, and property.”* 
Wilson, on the other hand, argued for the priority of the general interest of 
the Union over the particular interests of the states. And this position is not 
defensible—as Wilson’s own argument sufficiently demonstrates—on the 
basis of the federal liberty—civil liberty analogy.*?° 

The more characteristic Federalist position was to deny that the choice 
lay between confederation and consolidation and to contend that in fact the 
Constitution provided a new form, partly national and partly federal. This 
was Publius’ argument in The Federalist, no. 39. It was Madison’s argument 
in the Virginia ratifying convention. And it was the usual argument of James 
Wilson himself, who emphasized the strictly limited powers of the general 
government and the essential part to be played in it by the states.3° The 
Anti-Federalists objected that all such arguments foundered on the im- 
possibility of dual sovereignty. ‘‘It is a solecism in politics for two co- 
ordinate sovereignties to exist together. .. .”” A mixture may exist for 4 
time, but it will inevitably tend in one direction or the other, subjecting the 
country in the meantime to ‘‘all the horrors of a divided sovereignty.”’*’ 
Luther Martin agreed with Madison that the new Constitution presented a 
novel mixture of federal and national elements; but he found it ‘‘just so 
much federal in appearance as to give its advocates in some measure, an 
opportunity of passing it as such upon the unsuspecting multitude, before 
they had time and opportunity to examine it, and yet so predominantly 
national as to put it in the power of its movers, whenever the machine shall 
be set agoing, to strike out every part that has the appearance of being 
federal, and to render it wholly and entirely a national government.”’*? 

The first words of the preamble sufficiently declare the anti-federal (in the 
strict sense) character of the Constitution, Patrick Henry thought; and his 
objection thundered over the Virginia convention sitting in Richmond: 
[What right had they to say, We, the People? My political curiosity, exclu- 
sive of my anxious solicitude for the public welfare, leads me to ask, who 
authorised them to speak the language of, We, the People, instead of We, 
the States? States are the characteristics, and the soul of a confederation. If 


the States be not the agents of this compact, it must be one great con- 
solidated National Government of the people of all the States.*? 


The clearest minds among the Federalists agreed that states are the soul of a 
confederacy. That is what is wrong with confederacies: ‘‘The fundamental 
principle of the old Confederation is defective; we must totally eradicate and 
discard this principle before we can expect an efficient government.’’**4 
Here lies the main significance of the mode of ratification in the proposed 
Constitution. The new procedure—ratification by special state conventions 
rather than by Congress and the state legislatures and provision that the 
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Constitution shall be established on ratification of nine states (as between 
them), rather than all thirteen states as required under the Articles of 
Confederation—was not merely illegal; it struck at the heart of the old 
Confederation. It denied, as Federalists like Hamilton openly admitted, the 
very basis of legality under the Articles of Confederation. The requirement 
in the Articles of Confederation for unanimous consent of the states to 
constitutional changes rested on the assumption that the states are the basic 
political entities, permanently associated indeed, but associated entirely at 
the will and in the interest of each of the several states.**5 Even if it were 
granted that government under the Articles had collapsed (which most 
Anti-Federalists did not grant), there was no justification for abandoning the 
principles of state equality and unanimous consent to fundamental con- 
stitutional change. As William Paterson had put it in the Philadelphia Con- 
vention, 

If we argue the matter on the supposition that no Confederacy at present 
exists, it cannot be denied that all the States stand on the footing of equal 
sovereignty. All therefore must concur before any can be bound. . . . If we 


argue on the fact that a federal compact actually exists, and consult the 
articles of it we still find an equal Sovereignty to be the basis of it.*© 


Whether in the Articles of Confederation or outside, the essential principle 
of American union was the equality of the states. As Luther Martin had 
argued in Philadelphia, ‘the separation from G. B. placed the 13 States ina 
state of nature towards each other; [and] they would have remained in that 
state till this time, but for the confederation. . . ."’*’ 

The provision for ratifying the Constitution rested, in the main, on the 
contrary assumption that the American states are not several political 
wholes, associated together according to their several wills and for the sake 
of their several interests, but are, and always were from the moment of their 
separation from the King of England, parts of one whole. Thus con- 
stitutional change is the business of the people, not of the state legislatures, 
though the people act in (or through) their states.*** As one nation divided 
into several states, moreover, constitutional change is to be decided, not by 
unanimous consent of separate and equal entities, but by the major part ofa 
single whole—an extraordinary majority because of the importance of the 
question.*39 The Federalists contended that the colonies declared their 
independence not individually but unitedly, and that they had never been 
independent of one another.**° And the implication of this view is that the 
foundation of government in the United States is the interest of the nation 
and not the interests of the states. ‘‘The Union is essential to our being as a 
nation. The pillars that prop it are crumbling to powder,” said Fisher Ames, 
Staggering through a metaphorical forest. ‘‘The Union is the vital sap that 
nourishes the tree.’’*! The Articles of Confederation, in this view, were a 
defective instrument of a preexisting union.**? The congressional resolution 
calling for the Philadelphia Convention had described a means—‘‘for the 
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sole and express purpose of revising the Articles of Confederation’’—and an 
end—to ‘‘render the federal constitution adequate to the exigencies of Gov- 
ernment & the preservation of the Union.’’43 If there was any conflict, the 
means ought to be sacrificed to the end. The duty of the Philadelphia Con- 
vention and the members of the ratifying conventions was to take their 
bearings, not from the defective means, but from the great end, the preser- 
vation and well-being of the Union.*44 

This view of the matter takes the debate beyond a consideration of le- 
gality or status quo, because the Federalists argued that what appeared to be 
legally or traditionally right was wrong when viewed in the light of the end of 
that law or tradition. The result was to force the Anti-Federalists, as it 
forced the opponents of strong national government in the Philadelphia 
Convention, to higher ground. It became necessary to consider the ques- 
tions, what are the ends of the government of the Union, what are the ends 
of the governments of the states, and what is the proper relation between 
these ends and therefore between these governments? 
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The Anti-Federalists’ defense of federalism and of the primacy of the states 
rested on their belief that there was an inherent connection between the 
states and the preservation of individual liberty, which is the end of any 
legitimate government. Robert Whitehill of Pennsylvania, for example, 
feared that the proposed Constitution would be ‘‘the means of annihilating 
the constitutions of the several States, and consequently the liberties of the 
people. ...’! ‘‘We are come hither,’’ Patrick Henry urged his fellow 
Virginians, ‘to preserve the poor Commonwealth of Virginia, if it can be 
possibly done; Something must be done to preserve your liberty and 
mine.’’? The states have to be preserved because they are the natural homes 
of individual liberty. As Luther Martin had argued in Philadelphia: 


At the separation from the British Empire, the people of America preferred 
the Establishment of themselves into thirteen separate sovereignties instead 
of incorporating themselves into one: to these they look up for the security 
of their lives, liberties, & properties: to these they must look up—The 
federal Govt. they formed, to defend the whole agst. foreign nations, in case 
of war, and to defend the lesser States agst. the ambition of the larger. . . .* 


The governments instituted to secure the rights spoken of by the Declara- 
tion of Independence are the state governments. They do the primary busi- 
ness that governments are supposed to do. The government of the Union 
supplements the state governments, especially by giving them an external 
strength that none of them could manage on its own. But in principle the 
general government is subordinate to the state governments. 

Why must the essential business of government be done by governmental 
units like the states? Primarily this was, in the Anti-Federalist view, a ques- 
tion of size. It was thought to have been demonstrated, historically and 
theoretically, that free, republican governments could extend only over a 
relatively small territory with a homogeneous population.** Even among the 
states this rule was evident, for ‘‘the largest States are the Worst Gov- 
erned.’’5 One problem is that in large, diverse states many significant dif- 
ferences in condition, interest, and habit have to be ignored for the sake of 
uniform administration. Yet no genuine equality of government is possible 
in such a large state. The capital city, to take the prime example, will be 
close to some parts of the large state, but it will be remote, in every relevant 
sense, from the extremities.* A national government would be compelled to 
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impose a crude uniform rule on American diversity, which would in fact 
result in hardship and inequity for many parts of the country. 

Behind the administrative defects of a large republic lie three fundamental 
considerations, bearing on the kind of government needed in a free society. 
Only a small republic can enjoy a voluntary attachment of the people to the 
government and a voluntary obedience to the laws. Only a small republic 
can secure a genuine responsibility of the government to the people. Only a 
small republic can form the kind of citizens who will maintain republican 
government. These claims are central to the Anti-Federalist position.*7 

It should be noted at the outset that there is a complication in the practical 
conclusions drawn from these considerations. Assuming the soundness of 
the case for the small republic and assuming that nothing but republican 
government is to be seriously considered for the United States, the obvious 
conclusion is that no attempt should be made to extend a single republican 
government over the whole United States. But if one republican govern- 
ment over the whole United States should nevertheless be unavoidable, 
despite serious disadvantages, then the Anti-Federalist arguments for the 
small republic serve the practical purpose of revealing and helping to 
minimize these disadvantages. Cognizance of the advantages of the small 
republic may be helpful in avoiding the worst disadvantages of a large one. 
In the discussion that follows we shall be meeting both kinds of arguments. 
Some defend the idea of the small republic simply; others (drawn from the 
same theoretical source) aim to improve or mitigate the dangers of the large 
republic that American circumstances seemed to require. The different 
kinds of arguments will be clear enough as we go along, but both the dis- 
tinction and the common source should be kept in mind. 

The dependence of any republican government on the confidence of the 
people was one of the reasons given by the nationalists in the Constitutional 
Convention, notably James Wilson, for resting the general government di- 
rectly on the people. Wilson ‘‘was for raising the federal pyramid to a 
considerable altitude, and for that reason wished to give it as broad a basis 
as possible. No government could long subsist without the confidence of the 
people. In a republican Government this confidence was peculiarly essen- 
tial.”** The Anti-Federalists emphatically endorsed this principle. ‘‘The 

great object of a free people,’ The Federal Farmer argued, ‘‘must be so to 
form their government and laws, and so to administer them, as to create a 
confidence in, and respect for the laws; and thereby induce the sensible and 
virtuous part of the community to declare in favor of the laws, and to 
support them without an expensive military force.’’*® But the Anti- 
Federalists denied that the simple expedient of having the people elect 
federal representatives was enough to secure their attachment. In a large 
republic the people ‘‘will have no confidence in their legislature, suspect 
them of ambitious views, be jealous of every measure they adopt, and will 
not support the laws they pass.’’'® Both reason and experience prove, 
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Richard Henry Lee wrote, that so extensive and various a territory as the 
United States ‘‘cannot be governed in freedom”’ except in a confederation 
of states. Within each state, ‘‘opinion founded on the knowledge of those 
who govern, procures obedience without force. But remove the opinion, 
which must fall with a knowledge of characters in so widely extended a 
country, and force then becomes necessary to secure the purposes of civil 
government. . . .”’ The general rule is that government must exist, if not by 
persuasion, then by force.*!! In a large empire standing armies are neces- 
sary ‘‘to cure the defect of the laws’’ and to take the place of popular 
confidence in and respect for the government.*!? 

The second characteristic of the small republic is its capacity to ensure a 
strict responsibility of the government to the people. In a direct democracy, 
responsibility is ensured by the absence of much differentiation between the 
people and their government. However, most of the Anti-Federalists ad- 
mitted the need, under American conditions at least, for a system of repre- 
sentation as a substitute for the meeting together of all the citizens.'* The 
problem, then, was to keep the representatives responsible, in the rather 
narrow meaning of that term, that is, directly answerable to and dependent 
on their constituents.'* This is the reason for the concern with short terms of 
office, frequent rotation, and a numerous representation.'5 The Anti- 
Federalists understood, however, that such devices are insufficient. Effec- 
tive and thoroughgoing responsibility is to be found only in a likeness be- 
tween the representative body and the citizens at large. Thus *‘a full and 
equal representation is that which possesses the same interests, feelings, 
opinions, and views the people themselves would were they all assembled. 
...”’ According to Melancton Smith, representatives ‘‘should be a true 
picture of the people; possess the knowledge of their circumstances and 
their wants; sympathize in all their distresses, and be disposed to seek their 
true interests.’’!® This describes the state legislatures reasonably well, it 
was claimed, but the federal legislature could not even come close to being 
representative in this genuine sense, at least not without a sharp increase in 
its number. Federal elections will present the voters with a choice among 
representatives of the well-known few, or the “‘natural aristocracy” as the 
Anti-Federalists often called them.*!7 ‘‘It is deceiving a people to tell them 
they are electors, and can chuse their legislators, if they cannot, in the 
nature of things, chuse men from among themselves, and genuinely like 
themselves.’’!8 

What is wanted in a representative system is not ‘‘brilliant talents’’ but “‘a 
sameness, as to residence and interests, between the representative and his 
constituents.’ No great talents are necessary for government, and the men 
of great abilities are, on the whole, a danger rather than a benefit to a 
republic.*'9 If, however, the Anti-Federalists distrusted ‘‘great abilities,’’ 
they were willing to admit that ‘‘sameness”’ in a representative body is not 
literally possible. Every representative body is more aristocratic than the 
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body of the people by whom it is chosen,?° and any representative body 
covering the whole United States would inevitably be highly selective. Here 
the argument shifts from the desirability of the small republic to the mitiga- 
tion of the evils of the large one.*?! Given the need, especially in the general 
government, for some considerable compromise of the principle of same- 
ness, the Anti-Federalists’ secondary, more practical goal was a repre- 
sentation large enough to secure a substantial (if not proportionate) repre- 
sentation of the middling classes, in particular the sturdy yeomanry. This 
view was based not on a presumption of intrinsic superiority in the yeoman 
but on the political consequences of his peculiar situation. Melancton Smith 
gave the Anti-Federalist argument in his classic confrontation with 
Alexander Hamilton on the subject of representation. 


The same passions and prejudices govern all men. The circumstances in 
which men are placed in a great measure give a cast to the human character. 
Those in middling circumstances, have less temptation—they are inclined 
by habit and the company with whom they associate, to set bounds to their 
passions and appetites—if this is not sufficient, the want of means to gratify 
them will be a restraint—they are obliged to employ their time in their 
respective callings—hence the substantial yeomanry of the country are 
more temperate, of better morals, and less ambitious than the great. 
. . When . . . this class in society pursue their own interest, they promote 
that of the public, for it is involved in it.?? 


All are agreed, Sydney argued, ‘‘that the rights and liberties of a country 
were ever in danger from the rich and poor, and their safety in the middle 
sort or yeomanry of the country. . . .”’?3 An adequate representation of the 
middling classes serves, then, as a practical and effective substitute for a full 
representation of the people; for it does not require an excessively large 
body, and yet in pursuing their own interests the middling classes tend to 
pursue the interests of the public at large. However, the proposed House of 
Representatives failed not only the strict test of sameness but the looser test 
of adequate representation of the middling classes. Given the number of 
representatives and the proportion of representatives and people, few if any 
of the members of this class could expect to be elected.*24 The Anti- 
Federalists generally saw this as an inherent deficiency of any nationwide 
government, yet, as we shall see, they accepted the need for such a govern- 
ment. If this was a contradiction it was not, they thought, due to any de- 
ficiency in their reasoning, for it lay at the heart of the American situation. 
The prudent course was to confine the contradiction to the narrowest possi- 
ble scope by, on the one hand, making the representation in the first branch 
of the national legislature as full as circumstances permitted and, on the 
other hand, leaving as much of the power as possible in the states, where 
genuine responsibility could exist. 

A related aspect of the question of responsibility concerned the much- 
discussed issue of jury trial, which it was alleged the Constitution would 
weaken or destroy. There is no need here to go into detail, but the crux of 
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the objection lay in the political significance of the jury trial. While an 
adequate representation in at least one branch of the legislature was indis- 
pensable at the top, law-making, level, the jury trial provided the people’s 
safeguard at the bottom, administrative, level. ‘‘Juries are constantly and 
frequently drawn from the body of the people, and freemen of the country; 
and by holding the jury’s right to return a general verdict in all cases sacred, 
we secure to the people at large, their just and rightful controul in the 
judicial department.’’*?5 A [Maryland] Farmer argued, indeed, that the jury 
trial is more important than representation in the legislature, because *‘those 
usurpations, which silently undermine the spirit of liberty, under the sanc- 
tion of law, are more dangerous than direct and open legislative attacks. 

. "26 The main point, however, is that the democratic branch of the legis- 
lature and the jury trial are the means of effective and lawful popular con- 
trol. They ‘tare the means by which the people are let into the knowledge of 
public affairs—are enabled to stand as the guardians of each others rights, 
and to restrain, by regular and legal measures, those who otherwise might 
infringe upon them.’’ The often extreme and apparently unfounded claims 
by the Anti-Federalists that the proposed Constitution would destroy the 
trial by jury should be seen against this background. The question was not 
fundamentally whether the lack of adequate provision for jury trial would 
weaken a traditional bulwark of individual rights (although that was also 
involved) but whether it would fatally weaken the role of the people in the 
administration of government.*?” 

The third part of the Anti-Federalist defense of the small republic con- 
cerned the kind of citizens a free republic needs. The Anti-Federalists 
emphasized repeatedly that the character of a people is affected by govern- 
ment and laws, but that that relation had been dangerously ignored in the 
framing of the proposed Constitution. In the words of Melancton Smith, 
‘‘Government operates upon the spirit of the people, as well as the spirit of 
the people operates upon it—and if they are not conformable to each other, 
the one or the other will prevail. . . . Our duty is to frame a government 
friendly to liberty and the rights of mankind, which will tend to cherish and 
cultivate a love of liberty among our citizens.’’ “If there are advantages,” 
The Federal Farmer argued, ‘‘in the equal division of our lands, and the 
strong and manly habits of our people, we ought to establish governments 
calculated to give duration to them, and not governments which never can 
work naturally, till that equality of property, and those free and manly 
habits shall be destroyed; these evidently are not the natural basis of the 
proposed constitution.’’*?® 

A republican citizenry must be free and independent-minded, but it must 
also be homogeneous. ‘‘In a republic, the manners, sentiments, and inter- 
ests of the people should be similar. If this be not the case, there will be a 
constant clashing of opinions; and the representatives of one part will be 
continually striving against those of the other. This will retard the opera- 
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tions of government, and prevent such conclusions as will promote the 
public good.’’ Only within the relatively small communities formed by the 
individual states could such homogeneity be found. Given the variety of 
climates, productions, laws, and customs among the United States, a legis- 
lature formed of representatives from all parts of the country ‘‘would be 
composed of such heterogeneous and discordant principles, as would con- 
stantly be contending with each other.’’?? The preservation of homogeneity 
required, for many of the Anti-Federalists, protection against foreign con- 
tamination. ‘“To what purpose have you expended so freely the blood and 
treasures of this country? To have a government with unlimited powers 
administered by foreigners?’’>° Arguing that the general government should 
not be given the power to naturalize aliens, Agrippa pointed to the con- 
trasting results of Pennsylvania’s policy of open immigration and the eastern 
states’ freedom from foreign mixture. Whereas Pennsylvania purchased her 
size and population at the expense of religion and good morals, ‘*‘the eastern 
states have, by keeping separate from the foreign mixtures, acquired their 
present greatness in the course of a century and a half, and have preserved 
their religion and morals.”’ At the same time they have preserved ‘‘that 
manly virtue which is equally fitted for rendering them respectable in war, 
and industrious in peace.’’3! 

Homogeneity implied, for the Anti-Federalists, not only likeness but like- 
ness of a certain kind: a society in which there are no extremes of wealth, 
influence, education, or anything else—the homogeneity of a moderate, 
simple, sturdy, and virtuous people.*? Republican government depends on 
civic virtue, on a devotion to fellow citizens and to country so deeply 
instilled as to be almost as automatic and powerful as the natural devotion to 
self-interest. Many Anti-Federalists joined Patrick Henry in praise of the 
Swiss, who ‘‘have retained their independence, republican simplicity and 
valour.’ These qualities are encouraged in the restricted sphere of the 
small republic, which offers little inducement or opportunity for the exercise 
of divisive and corrupting talents and which daily reminds each man of the 
benefits derived from and the duties owed to his little community. 

Wherever they looked in the new Constitution the Anti-Federalists saw 
threats to civic virtue. The federal city provided for would breed monarchi- 
cal institutions and courtly habits, with their oppressive tendencies and with 
the effect ‘above all [of] the perpetual ridicule of virtue.’’>* The standing 
army would be not only a potential instrument of oppression but a source of 
moral corruption. With interests and habits different from the rest of the 
community, a standing army ‘‘will inevitably sow the seeds of corruption 
and depravity of manners. Indolence will increase, and with it crimes cannot 
but increase. The springs of honesty will gradually grow lax, and chaste and 
severe manners be succeeded by those that are dissolute and vicious. When 
a standing army is kept up, virtue never thrives.’’*> Commerce itself, the 
benefits of which were one of the major reasons for the American Union, 
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seemed to threaten republican simplicity and virtue.*° Commerce is the 
vehicle of distinctions in wealth, of foreign influence, and of the decline of 
morals. ‘‘As people become more luxurious, they become more in- 
capacitated of governing themselves.’’>” Anti-Federalists constantly com- 
plained of America’s hankering after European luxury. They agreed gener- 
ally with John Adams that ‘‘frugality is a great revenue, besides curing us of 
vanities, levities, and fopperies, which are real antidotes to all great, manly, 
and warlike virtues.’’3* 

Implicit in all of these opinions relating to republican citizenship is a 
concern with civic education, broadly conceived. Mercy Warren, who saw 
as deeply into this question as any of her contemporaries, flirted with the 
isolationism that tempted many of the Anti-Federalists. Could the pure 
republican spirit of the Americans be preserved, she reflected, by walling 
the country off from European luxury, on the one hand, and western empire 
on the other? It could not. However high the walls of separation, the fingers 
of avarice and ambition would find their ways through or around them. The 
danger to the republican spirit of America was illustrated by American 
attraction to European luxury and skepticism; but the source of the danger 
was not external. It lay, as it always lies, in the restless ambition and avarice 
in the heart of every man and every people; and that is where it must be met, 
principally by education. ‘‘[I]f the education of youth, both public and pri- 
vate, is attended to, their industrious and economical habits maintained, 
their moral character and that assemblage of virtues supported, which is 
necessary for the happiness of individuals and of nations, there is not much 
danger that they will for a long time be subjugated by the arms of foreigners, 
or that their republican system will be subverted by the arts of domestic 
enemies.’*39 A few Anti-Federalists made specific proposals. Thus A 
[Maryland] Farmer proposed the establishment of local ‘seminaries of 
useful learning, with professorships of political and domestic ceconomy.”’ 
The citizens should be instructed not in “‘the philosophy of the moon and 
skies,”’ but in ‘‘what is useful in this world—the principles of free govern- 
ment, illustrated by the history of mankind—the sciences of morality, ag- 
riculture, commerce, the management of farms and household affairs.”’ If 
this were done in a short time ‘‘the people instead of abusing, would wade 
up to their knees in blood, to defend their governments.’’*° More often the 
Anti-Federalist thought of the whole organization of the polity as having an 
educative function. The small republic was seen as a school of citizenship as 
much as a scheme for government. An important part—much more impor- 
tant than we are today likely to remember—of their argument for a federal 
bill of rights was the educative function of such a document in reminding the 
citizen of the ends of civil government and in strengthening his attachment 
to it. The provisions of a bill of rights ‘‘can inspire and conserve the affec- 
tion for the native country, they will be the first lesson of the young citizens 
becoming men, to sustain the dignity of their being. . . .”’*" 
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Finally, many Anti-Federalists were concerned with the maintenance of 
religious conviction as a support of republican government. ‘‘Refiners may 
weave as fine a web of reason as they please, but the experience of all 
times,’’ Richard Henry Lee wrote to James Madison in 1784, *‘shews Reli- 
gion to be the guardian of morals.’’4? The opinions of men need to be formed 
“in favour of virtue and religion. . . .”’**? Religious support of political in- 
stitutions is an old idea, and here again the Anti-Federalists tended to be the 
conservatives. The view was well expressed by an anonymous Mas- 
sachusetts writer in 1787.4 He explained that there are but three ways of 
controlling the “turbulent passions of mankind’’: by punishment; by re- 
ward; and ‘‘by prepossessing the people in favour of virtue by affording 
publick protection to religion.”’ All are necessary, but especially the last. 
{I]t is not more difficult to build an elegant house without tools to work 
with, than it is to establish a durable government without the public protec- 
tion of religion.’’ By 1787, however, the opinion seemed to be growing that 
organized religion could be dispensed with or taken for granted. This was, at 
any rate, the Anti-Federal reading of the situation. The indifference of the 
Constitution and its main defenders to organized religion was striking. In the 
words of Federalist writer Elihu, ‘‘the light of philosophy has arisen,’’ and 
‘‘mankind are no longer to be deluded with fable.”’ ‘‘Making the glory of 
God subservient to the temporal interest of men, is a worn-out trick. . . .’’45 
Anti-Federalists saw quite clearly the implications of such arguments and 
challenged them. They would have agreed with an anonymous Virginian 
who urged that steps be taken to revitalize religion: ‘‘Whatever influence 
speculative vanity may ascribe to the indefinite principle termed honor, or 
political refinement, to an artful collusion of interest, sound reason as well 
as experience proves that a due sense of responsibility to the Deity, as the 
author of those moral laws, an observance of which constitutes the happi- 
ness and welfare of societies as well as individuals, is the mean most likely 
to give a right direction to the conduct of mankind.’’4* The Anti-Federalists 
feared that the Americans would follow the example of the Europeans as 
described by Mercy Warren: ‘‘Bent on gratification, at the expense of every 
moral tie, they have broken down the barriers of religion, and the spirit of 
infidelity is nourished at the fount; thence the poisonous streams run 
through every grade that constitutes the mass of nations.’’ Warren insisted 
that skepticism is not, as some hold, necessarily fostered by republican 
liberty. Indeed, the history of republics is the history of strict regard to 
religion.*” 

It is less easy to say what concrete form the Anti-Federalists thought this 
concern with religion ought to take. They favored religious toleration and 
sometimes criticized the Constitution for the absence of protection of liberty 
of conscience; but this was assumed to mean, in practice, toleration of 
Christian (or only Protestant) sects and was rarely extended even in princi- 
ple to the protection of professed atheists. They saw no inconsistency be- 
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tween liberty of conscience and the public support of the religious, and 
generally Protestant, community as the basis of public and private morality. 
Many Anti-Federalists supported and would even have strengthened the 
mild religious establishments that existed in some states. Richard Henry 
Lee wrote in 1784 that ‘the must be a very inattentive observer in our 
Country, who does not see that avarice is accomplishing the destruction of 
religion, for want of a legal obligation to contribute something to its support. 
The [Virginia] declaration of Rights, it seems to me, rather contends against 
forcing modes of faith and forms of worship, than against compelling con- 
tribution for the support of religion in general.’’*** More generally, the 
Anti-Federalist position was not so much that government ought to foster 
religion as that the consolidating Constitution threatened the healthy reli- 
gious situation as it then existed. The religious diversity of the whole United 
States seemed so great as to strain to breaking point any publicly useful 
religious foundation for the nation as a whole. Consolidation would require, 
then, substituting for religion some other foundation of political 
morality—which the Anti-Federalists foresaw would be an aggregate 
of selfish interests held together by force. This tendency would be 
strengthened by the absence from the Constitution of any religious test for 
officeholding, which seemed intended to further undermine the public 
significance of religious conviction.*#? The Constitution and its defenders 
deliberately turned away from religion as the foundation of civil institutions. 
Among the Anti-Federalists, on the other hand, there was a great deal of 
sympathy with views like those of Charles Turner: ‘‘without the prevalance 
of Christian piety and morals, the best republican Constitution can never 
save us from slavery and ruin.”’ Turner hoped that the first Congress under 
the Constitution would recommend to the states the institution of such 
means of education ‘‘as shall be adequate to the divine, patriotick purpose 
of training up the children and youth at large, in that solid learning, and in 
those pious and moral principles, which are the support, the life and souL of 
republican government and liberty, of which a free Constitution is the body. 
.. .”’ He expressed a central Anti-Federal thought when he urged that the 
new rulers should turn their attention to the task, which surpasses the 
framing of constitutions, of fostering religion and morals, thereby making 
government less necessary by rendering ‘‘the people more capable of being 
a Law to themselves.’’>® Such self-government was possible, however, only 
if the center of gravity of American government remained in the states. 
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While the Anti-Federalists were concerned with individual liberty, which 
they thought depended on republican virtue, which in turn depended on 
maintaining the primacy of the states, they also wanted Union, to provide 
defense against foreign enemies, to promote and protect American com- 
merce, and to maintain order among the states. ‘The first thing I have at 
heart is American liberty,’’ Patrick Henry said; ‘‘the second thing is Ameri- 
can Union. . . .”” Melancton Smith ‘‘was as strongly impressed with the 
necessity of a Union, as any one could be: He would seek it with as much 
ardor.’’ He was-ready “‘to sacrifice every thing for a Union, except the 
liberties of his country, than which he could contemplate no greater mis- 
fortune.”” He hoped we were not reduced to the dreadful alternative of 
choosing one or the other.! The Anti-Federalists, like their opponents, 
spoke of the American ‘‘nation”’ or ‘‘country.”” They emphatically resisted 
the suggestion, which the Federalists tried to plant (with some but not much 
basis), that they were favorably disposed toward a breakup of the Union 
into separate confederacies.*? Everyone agreed, Merrill Jensen has written, 
that the United States was a nation; ‘they disagreed as to whether the new 
nation should have a federal or a national government.’’*? This is accurate 
enough so long as it is recognized that a debate over whether a nation should 
have a national government amounts to a debate over whether it shall be a 
nation. That at least is what the Federalists claimed, and the Anti- 
Federalists could scarcely deny it.** 

Generally the Anti-Federalists admitted that a more efficient federal gov- 
ernment was needed, although they qualified this admission in a variety of 
ways. Some insisted that the true bond of union was a sense of mutual 
interest and mutual obligation, not governmental strength. The most elabo- 
rate version of this argument was presented by Agrippa, who rejected a 
consolidated American empire on the characteristic Anti-Federal grounds 
that we have already examined. A Union based on political power would 
result in debasement of the people and insecurity of rights. Must the states, 
then, separate? 


This would be true if there was no principle to substitute in the room of 
power. Fortunately there is one. This is commerce. Alll the states have local 
advantages, and in a considerable degree separate interests. They are, 
therefore, in a situation to supply each other’s wants. Carolina, for instance, 
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is inhabited by planters, while the Massachusetts is more engaged in com- 
merce and manufactures. Congress has the power of deciding their dif- 
ferences. The most friendly intercourse may therefore be established be- 
tween them. A diversity of produce, wants and interests, produces com- 
merce, and commerce, where there is a common, equal and moderate au- 
thority to preside, produces friendship.* 


The same principle applies to the new settlers in the west. ‘‘Here then we 
have a bond of union which applies to all parts of the empire, and would 
continue to operate if the empire comprehended all America.”’ The bond of 
Union is to be found not in political power but in a system of diverse but 
harmonious economic interests. Difficulty creeps in, however, when 
Agrippa admits the need for ‘‘a common, equal and moderate authority to 
preside’’ over the commercial intercourse. Congress must have the power 
to decide differences among the states. Thus it would appear that political 
power is, after all, a necessary condition of the bond of Union. Even grant- 
ing this, however—and it can hardly be denied—Agrippa’s formulation em- 
phasizes the facilitating character of federal political power, in contrast to 
the governing power that seemed to be provided in the Constitution. The 
function of the presiding political authority ought to be merely to serve 
commercial intercourse among the states. On this basis Agrippa could 
suggest very limited augmentations of the power of the general government, 
augmentations kept from undue expansion by a clear view of the true bond 
of American Union, which is commercial intercourse based on mutual 
needs.*¢ 

The basic difficulty with this argument is that it relies decisively on the 
voluntary recognition of mutual dependence. The Anti-Federalists were in- 
clined to hope, with James Monroe, that, once a substantial (but still very 
limited) national government was established, ‘‘their constitutional de- 
mands, or requisitions, would be complied with.’’’ But the futility of this 
hope was the greatest lesson of the history of the Articles of Confederation. 
It was precisely what had led the country into what Publius described as 
‘the last stage of national humiliation.” Engagements broken, debts un- 
paid, credit dried up, commerce stagnated, territory violated, remon- 
strances scorned—in short, Publius asked, ‘‘what indication is there of na- 
tional disorder, poverty and insignificance that could befal a community so 
peculiarly blessed with natural advantages as we are, which does not form a 
part of the dark catalogue of our public misfortunes?’’* 

The Anti-Federalists tried to soften the stark outlines of the many pictures 
of this kind painted by the advocates of the Constitution. They tried to show 
that the circumstances of the United States were not so bad as they were 
described and that such evils as did exist were less the result of defects in 
the Articles of Confederation than of peculiar economic and political cir- 
cumstances. Moreover, they alleged that the existing government had been 
deliberately weakened by Federalist criticism exaggerating both the urgency 
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and the extent of the difficulties. In any case there was no reason to abandon 
ordinary prudence. ‘‘Is it probable, that we shall ever be in a situation, in 
which we can with more temper and greater safety, deliberate upon this 
momentous concern than at present?’’*? 

Yet while the Anti-Federalists objected to exaggerations of American 
troubles, at least equally striking is the extent to which they accepted the 
broad outlines of the picture painted by the friends of the Constitution. It is 
difficult to see how Forrest McDonald can describe Philadelphians in 1787 
as ‘‘serenely unaware that historians were one day to know this as the 
Critical Period of American history. . . .’’!° Even if the Anti-Federalists had 
uniformly asserted that the country was prosperous and untroubled, they 
could hardly have been unaware of the persistent Federalist arguments to 
the contrary, in which the very phrase, ‘‘critical period,”’ figured prom- 
inently.*!! But in fact the Anti-Federalists were less sanguine about the 
conditions of the country and the capacity of government under the Articles 
than some of their later apologists have been. The description of An Old 
Whig is not typical, but it is by no means unique: ‘‘we are not suffered to be 
the carriers of our own produce. ... Our shipwrights are starved, our 
seamen driven abroad for want of employ, our timber left useless on our 
hands, our ironworks . . . now almost reduced to nothing, and our money 
banished from the country.’’ These circumstances, following a loss of trade, 
“have justly alarmed us all. . . .’’!? ‘‘I know our situation is critical,’ wrote 
the most prominent and one of the most moderate of the Anti-Federalist 
pamphleteers, *‘and it behooves us to make the best of it.’”!3 If the alterna- 
tive really had been to admit the proposed Constitution or ‘be left to our 
present weakness, confusion and distress," many Anti-Federalists would 
have agreed with An Old Whig and voted for the Constitution.'* Few Anti- 
Federalists would in fact have objected to the designation of 1787 as the 
“critical period,’’ and many used that or synonymous phrases.*!5 

The Anti-Federalists did tend to argue that the difficulties experienced by 
the country were not mainly caused by an ineffective general government. 
Not stronger government but time and industry were needed to rectify the 
distresses following the war.'® A distinction should be made, insisted Can- 
didus, between the difficulties arising from the government and those arising 
from our own imprudence or unfavorable circumstances; and when this is 
done it will be seen that only modest governmental reform is necessary.'7 
The true cause of American difficulties lay deeper than forms of govern- 
ment. ‘‘Unhappily for us, immediately after our extrication from a cruel and 
unnatural war, luxury and dissipation overran the country, banishing all that 
economy, frugality, and industry, which had been exhibited during the 
war.’’'® As Richard Henry Lee wrote in the spring of 1787, ‘‘I fear it is more 
in vicious manners, than mistakes in form, that we must seek for the causes 
of the present discontent.’’!® The analysis of Candidus is important and 
characteristic enough to quote at some length. 
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Upon the whole, we are too apt to charge those misfortunates to the want 
of energy in our government, which we have brought upon ourselves by 
dissipation and extravagance; and we are led to flatter ourselves, that the 
proposed Constitution will restore to us peace and happiness, not- 
withstanding we should neglect to acquire these blessings by industry and 
frugality —I will venture to affirm, that the extravagance of our British 
importations,—the discouragement of our own manufactures, and the 
luxurious living of all ranks and degrees, have been the principal cause of all 
the evils we now experience; and a general reform in these particulars, 
would have a greater tendency to promote the welfare of these States, than 
any measures that could be adopted.—No government under heaven could 
have preserved a people from ruin, or kept their commerce from declining, 
when they were exhausting their valuable resources in paying for 
superfluities, and running themselves in debt to foreigners, and to each 
other for articles of folly and dissipation:—While this is the case, we may 
contend about forms of government, but no establishment will enrich a 
people, who wantonly spend beyond their income.”° 


Some governmental improvements may be desirable, but those who look 
to a new government for the solution of American difficulties look in the 
wrong place and at the same time tend to increase the real difficulties. 


May not our manners be the source of our national evils? May not our 
attachment to foreign trade increase them? Have we not acted imprudently 
in exporting almost all our gold and silver for foreign luxuries? It is now 
acknowledged that we have not a sufficient quantity of the precious metals 
to answer the various purposes of government and commerce; and without a 
breach of charity, it may be said that this deficiency arises from the want of 
public virtue, in prefering private interest to every other consideration.”! 


If, however, the country’s domestic and economic problems were both 
less serious and less amenable to constitutional remedy than the Federalists 
contended, what of the obvious weakness of the United States under the 
Articles of Confederation in dealing with other nations? The Anti- 
Federalists agreed with Publius that “if we are to be one nation in any 
respect, it clearly ought to be in respect to other nations.”’?? They were 
likely to emphasize, however, America’s isolated situation and the un- 
likelihood of European powers involving themselves with the United States 
even to collect unpaid debts. Few Anti-Federalists went quite so far as 
Patrick Henry, but there was a good deal of hopeful sympathy with his view 
that as far as danger from European nations was concerned, ‘you may sleep 
in safety forever for them.’’?? Wilson Nicholas characterized the Anti- 
Federalist argument, with much justice, as ‘‘turn[ing] upon [the] supposition: 
—wWe shall always have peace, and need make no provision against wars. Is 
not this deceiving ourselves? Is it not fallacious? Did there ever exist a 
nation which, at some period or other, was not exposed to war?’’?4 The 
Anti-Federalists replied that if war does come, what will count will be not 
great armies and navies but the American spirit, that very manly indepen- 
dence and love of country that also supports American liberty. The kind of 
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governmental strength promised by the Constitution is deceptive, for it 
tends to undermine the popular independence and virtue that are the true 
backbone of a republic. George Mason had made this argument in the 
Philadelphia convention, when he compared the strength of a unitary 
executive with the deeper strength of a virtuous republican citizenry, and it 
was often repeated in the debate over ratification.* ‘‘For a new country to 
become strong and energetic, so as to be able to repel a foreign foe, the 
government must be free and patriotic, and the people must be wealthy and 
well-affected to it.’’ “‘[T]}he people will never fight (if they can help it) for 
representation, taxes and rags.’’?6 The Federalists exaggerated the problem 
of national defense and proposed the wrong solution. If there was any 
danger, Henry affirmed, ‘‘I would recur to the American spirit to defend 
us.’ ’*27 

In both the domestic and the foreign spheres, then, the Anti-Federalists 
thought that the Federalists overstated the American difficulties and the 
extent to which they could be corrected by constitutional reform. They 
thought that, as Federalist propaganda against the Articles of Confederation 
had helped to increase the difficulties, so Federalist propaganda in defense 
of the Constitution might divert attention from the true cause of trouble, the 
deterioration of the American spirit. Far from arresting this deterioration, 
the Constitution seemed likely to intensify it. 

When all of these qualifications are made and all these doubts stated, 
however, the Anti-Federalists nevertheless agreed that a Union was 
wanted, that it required an efficient government, and that the Articles of 
Confederation did not provide such a government. ‘‘The importance of 
preserving an union, and of establishing a government equal to the purpose 
of maintaining that union, is a sentiment deeply impressed on the mind of 
every citizen of America. It is now no longer doubted, that the confedera- 
tion, in its present form, is inadequate to that end: Some reform in our 
government must take place. In this all parties agree. . . .”’ ‘It is on all 
hands acknowledged that the federal government is not adequate to the 
purpose of the Union.’’?* 

An efficient federal government need not, however, imply one so power- 
ful as that proposed in the Constitution. The broad grants of power, taken 
together with the “‘supremacy”’ and the ‘‘necessary and proper’’ clauses, 
amounted, the Anti-Federalists contended, to an unlimited grant of power to 
the general government to do whatever it might choose to do. In the provi- 
sion (Art. I, sec. 4) granting Congress the power to alter state regulations, or 
make its own, regarding the times, places, and manner of electing senators 
and representatives, for example, the Anti-Federalists saw endless possibil- 
ity of usurpation and tyranny.° Could any possible good compensate for the 
dangers of such a provision? Moreover, the Anti-Federalists insisted, in 
contradiction to their opponents, that the powers of the proposed govern- 
ment, not its organization, was the central question.*° All of the arguments 
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of the Federalists that this new government was better constructed than the 
old one fell before the massive fact that the old government was weak and 
this one would be strong. ‘‘The old Confederation is so defective in point of 
power,’’ William Grayson plaintively explained to the Virginia convention, 
‘that no danger can result from creating offices under it; because those who 
hold them cannot be paid. . . . Why not make this system as secure as that, 
in this respect?’’3! Not many Anti-Federalists were quite so transparent, but 
their opponents were quick to insist that Grayson’s position was precisely 
the ridiculous conclusion to which the Anti-Federalist argument led: with- 
out the power to do good, a government can do no harm. But a government 
must have the capacity to accomplish its ends, otherwise liberty itself is in 
danger: ‘‘there is no way more likely to lose ones liberty in the end than 
being too niggardly of it in the beginning. . . .”°>? The means, the Federalists 
argued again and again, must be proportioned to the end, and the end in the 
case of the general government is not capable of being limited in advance. 
As bounds cannot be set to a nation’s wants, so bounds ought not to be set 
to its resources. ‘‘The contingencies of society are not reducible to calcula- 
tions. They cannot be fixed or bounded, even in imagination.”’ 

The framers of constitutions must see that ‘tno power should be wanting 
which the safety of the community requires.’’ Otherwise, when critical 
occasions arise, the country will suffer the alternative of usurpation or 
catastrophe. Of course every power can be abused, and abuse must be 
guarded against; but ‘‘our risk of this evil [is] one of the conditions of the 
imperfect state of human nature, where there is no good without the mixture 
of some evil.’’33 Publius drove the point home: 

For the absurdity must continually stare us in the face of confiding to a 
government the direction of the most essential national interests, without 
daring to trust it to the authorities which are indispensable to their proper 


and efficient management. Let us not attempt to reconcile contradictions, 
but firmly embrace a rational alternative.** 


This is a powerful argument, given the Anti-Federalists’ own desire for a 
Union government powerful enough to secure common interests, especially 
defense. It is an argument that is almost sufficient to justify the Constitution; 
and it was in fact the main argument of many of the Federalist leaders and 
writers. Many of the Anti-Federalists simply could not meet it; but others 
made a series of attempts to resist the apparently invincible logic of unlim- 
ited means to accomplish unlimitable ends. They contended that it is always 
prudent to grant power cautiously and that it is possible to make reasonable 
estimates of the limited means needed under ordinary circumstances. It is 
safer, especially in a republic, to be guided by such estimates than by 
remote and extreme possibilities. Moreover, they charged that the 
Federalists were more or less deliberately using an argument about means to 
enlarge the ends of government, shifting their gaze from individual liberty to 
visions of national empire and glory. Finally they tried to show that the state 
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governments also have their ends, that these are in fact the primary ends of 
government, and that these also require appropriate means. 

The prudence of granting power cautiously was a common Anti-Federal 
refrain. Governmental power should always be granted with a niggardly 
hand, a maxim that applies a hundredfold to this proposed general govern- 
ment, distant and dangerous as it must necessarily be even if improved. *‘As 
the poverty of individuals prevents luxury, so the poverty of publick bodies, 
whether sole or aggregate, prevents tyranny. A nation cannot, perhaps, doa 
more politick thing, than to supply the purse of its sovereign with that 
parsimony, which results from a sense of the labour it costs, and so to 
compel him to comply with the genius of his people, and conform to their 
situation, whether he will or not.’’>5 Again and again, Anti-Federalists ar- 
gued in terms like those of a Massachusetts delegate who said that ‘*we had 
a right to be jealous of our rulers, who ought never to have a power which 
they could abuse.’’ Again and again Federalists answered in terms like those 
of Mr. Rutledge in South Carolina, that *‘the very idea of power included a 
possibility of doing harm; and if the gentleman would show the power that 
could do no harm, he would at once discover it to be a power that could do 
no good.’’3¢ But to concede the Federalist point does not overcome the 
difficulty the Anti-Federalists raised. ‘‘There is no public abuse,’ A 
[Maryland] Farmer argued, ‘‘that does not spring from the necessary use of 
power,—it is that insensible progress from the use to the abuse, that has led 
mankind through scenes of calamity and woe, that makes us now shrink 
back with horror, from the history of our species.’’>? Prudence dictates 
granting too few powers rather than too many; rulers will always exercise 
their full legal powers, and it is easier to increase power than to lessen it. 
Nor is it sufficient to say that the exigencies facing the general government 
are in principle illimitable. Reasonable estimates can in practice be made 
and acted upon: ‘‘.. . every nation may form a rational judgment, what 
force will be competent to protect and defend it, against any enemy with 
which it is probable it may have to contend.’’?* It is far more prudent to act 
upon such judgments than to rush to provide the government at once with all 
the power it may conceivably need. The maxim that unlimited means are 
necessary to meet unlimited ends is balanced by the maxim, which applies 
to all forms of power, ‘that all governments find a use for as much money as 
they can raise.’’3? Extraordinary needs can be met as they arise. If a na- 
tional credit and a national treasury are needed in time of war, let them be 
provided in time of war, Patrick Henry said; republics always put forth their 
utmost resources when required.*° 

Indeed, the stress placed by Federalists on national defense and a vigor- 
ous commercial policy often seemed to mask a radical shift in direction from 
the protection of individual liberty to the pursuit of national riches and 
glory. When the Anti-Federalists saw the new Constitution defended as 
having the ‘‘noble purposes’’ to make us ‘‘respectable as a nation abroad, 


30 


Union 


and rich as individuals at home”’ and as calculated to promote ‘‘the grandeur 
and importance of America, until time shall be no more,’’*! they feared for 
the principles of the American governments. ‘*You are not to inquire how 
your trade may be increased,”’ Patrick Henry warned, ‘‘nor how you are to 
become a great and powerful people, but how your liberties can be secured; 
for liberty ought to be the direct end of your Government.” 


Shall we imitate the example of those nations who have gone from a simple 
to a splendid Government? Are those nations more worthy of our imitation? 
What can make an adequate satisfaction to them for the loss they have 
suffered in attaining such a Government—for the loss of their liberty? If we 
admit this Consolidated Government, it will be because we like a great 
splendid one. Some way or other we must be a great and mighty empire; we 
must have an army, and a navy, and a number of things: When the American 
spirit was in its youth, the language of America was different: Liberty, Sir, 
was then the primary object.*4? 


Ambitious Federalists, captivated by visions of ‘‘stately palaces’’ and 
‘“‘dazzling ideas of glory, wealth, and power,”’ wanted us ‘“‘to be like other 
nations.’’*? That is just what we should not be. Americans ‘‘ought to furnish 
the world with an example of a great people, who in their civil institutions 
hold chiefly in view, the attainment of virtue, and happiness among our- 
selves. Let the monarchs in Europe, share among them the glory of de- 
populating countries, and butchering thousands of their innocent citizens, to 
revenge private quarrels, or to punish an insult offered to a wife, a mistress, 
or a favorite: I envy them not the honor, and I pray heaven this country may 
never be ambitious of it.’’** The splendor of the monarch, and the power of 
the government are one thing,’’ The Federal Farmer wrote. ‘‘The happiness 
of the subject depends on very different causes. . . ..’45 Wars might be 
necessary, but they should be strictly defensive. The Anti-Federalists gen- 
erally held to what Hamilton scornfully called ‘‘the novel and absurd ex- 
periment in politics of tying up the hands of government from offensive war 
founded upon reasons of state’’;4® and they saw in Hamilton’s scorn 
dangerous dreams of national glory. ‘*War is justifiable on no other principle 
than self-defence, it is at best a curse to any people; it is comprehensive of 
most, if not all the mischiefs that do or can afflict mankind; it depopulates 
nations; lays waste the finest countries; destroys arts and sciences, it many 
times ruins the best men, and advances the worst, it effaces every trace of 
virtue, piety and compassion, and introduces all kinds of corruption in 
public affairs; and in short, is pregnant with so many evils, that it ought ever 
to be avoided if possible; nothing but self-defense can justify it.’’4’ 

The tendency of the Federalists to inflate national concerns was con- 
nected with their failure to recognize that defense and commercial advan- 
tage are not the only ends of government. The state governments also have 
their ends, and require adequate means to pursue them. Granting fully the 
indispensability of an effective general government, it is still the states to 


31 


What the Anti-Federalists Were For 


which is entrusted the ‘‘most important end of government,’’ the direction 
of the internal police and economy; and the happiness of the people depends 
‘infinitely more on this than it does upon all that glory and respect which 
nations achieve by the most brilliant martial achievements. . . .’’ The just 
way of reasoning on this subject, then, is that the general government ought 
to have the authority to discharge its responsibilities for defense, foreign 
relations, and general commerce, ‘‘so far as is consistent with the providing 
for our internal protection and defence”’ by the state governments.*® The 
American federal system is seen here as containing parallel governments in 
a kind of balance or tension with one another. 


Neither the general government, nor the state governments, ought to be 
vested with all the powers proper to be exercised for promoting the ends of 
government. The powers are divided between them—certain ends to be 
attained by the one, and other certain ends by the other; and these, taken 
together, include all the ends of good government. This being the case, the 
conclusion follows, that each should be furnished with the means, to attain 
the ends, to which they are designed.*9 


The claims of one side must not be pressed so far as to incapacitate the 
other. In particular, the more urgent and more obvious claims of the general 
government must not be allowed to override the more fundamental claims of 
the states. 


We come at this point in the discussion to a shift, which occurred gradu- 
ally and erratically during the ratification debate, in the meaning of the term 
““federal’’ and the understanding of the American ‘‘federal’’ system. The 
early or relatively ‘‘pure’’ Anti-Federal position, as we have shown, was a 
defense of federalism in a rather strict sense, understood as the principle of 
a league or confederation, as we now call it.5° The Federalist counter was to 
show that a merely federal government could not perform the tasks that 
even the Anti-Federalists would give to a general government, that the 
Articles of Confederation themselves were not purely federal, and that the 
proposed government under the Constitution was neither simply national 
nor simply federal but a combination of them. The mixture permeates all 
aspects of the constitutional system—or so, at least it was claimed—but for 
the present what is crucial is the constitutional division of the tasks and 
powers of government between the general government and the state gov- 
ernments. Within its sphere the general government is a complete national 
government, but that sphere is limited; and within their own spheres the 
States act as constitutionally independent entities.*! 

Initially it was the Anti-Federalists who doubted the viability of such a 
mixed system and the Federalists who affirmed it. The Anti-Federalists 
could not, however, maintain their strict federal ground, as we have seen, 
because they did see the Union as more than a league. Consequently they 
followed the Federalists into what we may call the ‘‘new federalism”’ (i.e., a 
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mixed national and federal system) and, despite early misgivings, became its 
strongest advocates; for it seemed, under all the circumstances, the best 
way to preserve the principles they thought fundamental. At this point there 
is another shift. Once the legitimacy of the new federalism is accepted, the 
Federalists emphasized the primacy of the national component in the mix- 
ture, while the Anti-Federalists urged the importance of a strict division of 
power and even something like a divided sovereignty, the possibility of 
which their early strictly federal argument had denied. 

Not surprisingly, these shifts were reflected in terminological confusion 
or ambiguity. Some of the Federalists deliberately contributed to this confu- 
sion by calling this new combination of federal and national government a 
‘*federal’’ government. The implication, which has some surface plausibil- 
ity, is that nothing very substantial hinges on a shift from one ‘‘federal’’ 
mixture in the Articles of Confederation to another ‘‘federal’’ mixture in the 
Constitution.5? Terminological confusion is also found on the Anti-Federal 
side. In the reasoning of The Federal Farmer, for example, there is an 
overall movement from the old federalism to the new, which is reflected in a 
very significant terminological shift. In his first essay, The Federal Farmer 
makes the traditional three-part distinction between a federal plan, a con- 
solidation, and what he here calls ‘‘partial consolidation,’’ which is a com- 
bination of federal and national elements. But in his sixth essay (in the 
Additional Letters) what he had formerly called ‘‘federal’’ becomes a form 
of “pretended federalism’’ and what was formerly called partial consolida- 
tion becomes the true or honest federalism.53 

The notion that the general and the particular governments had different 
objects was of course not new. As we have seen, for example, Luther 
Martin had argued in the Philadelphia Convention that the state govern- 
ments were to protect and regulate individual liberty, while the general 
government was formed to take care of essential common interests.5* The 
Articles of Confederation were not a strictly federal system but a kind of 
mixture. But what was missing in the earlier view was a well-developed 
notion of coordinate jurisdictions and coordinate state and federal 
sovereigns. For Martin, the tasks of government were divided, but the 
States were supreme; for the nationalists, the tasks might be divided, but the 
national government would be supreme. In either of these views the ten- 
dency was to see any division of powers as a convenient arrangement 
sanctioned and subject to reassessment by the supreme power, whether that 
was the states or the general government. The Anti-Federalists could not 
consistently hold to the doctrine of state supremacy because they admitted 
it would lead to anarchy among the states. They could not accept national 
supremacy because they thought it would lead to centralized tyranny. To 
avoid both extremes is the somewhat dubious promise of the new 
federalism: to provide, somehow, for a government in which neither the 
whole nor the parts are supreme.*55 
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The problem that persistently threatens this arrangement is of course how 
to deal with the possibility of conflicts between these governments and their 
tasks. This was, again, not a new problem, but it became acute as the notion 
of coordinate governments came into focus. It is true that the theoretical 
force of the argument against divided sovereignty was at least blunted by the 
perfection of the notion of the constitution as fundamental law: sovereignty 
could thus remain with the people, who partition power among their agents 
as they see fit.5° The Federalists typically argued that the Constitution pro- 
vided a sufficient delineation of power and that no vital conflict need arise. 
‘‘The road is broad enough,” Oliver Ellsworth said; ‘‘but if two men will 
jostle each other, the fault is not in the road.”’5” But the very breadth of the 
road, the lack of restriction on the powers of the general government, and its 
independence of the states, seemed to the Anti-Federalists to make jostling 
inevitable with the states likely to find themselves in the ditch. There are 
only two ways to deal with this problem. Either the possibility of jostling 
must be altogether eliminated, or the states must be given the constitutional 
muscle to protect themselves in a more or less permanent contest. 

To avoid conflict would require a comprehensive and exact partition of 
powers between the state and the general governments. Nowhere was the 
problem stated so clearly and its implication so sharply drawn as in James 
Monroe’s suppressed pamphlet: 


To mark the precise point at which the powers of the general government 
shall cease, and that from whence those of the states shall commence, to 
poise them in such manner as to prevent either destroying the other, will 
require the utmost force of human wisdom and ingenuity. No possible 
ground of variance or even interference should be left, for there would the 
conflict commence, that might perhaps prove fatal to both.5® 


Any room for adjustment or disagreement is room for the whole equilibrium 
again to be drawn into question; and the tendency will be to assert the 
supremacy of either the states or the federal government, with the resulting 
tyranny of consolidation or anarchy of mere confederation. Under the am- 
biguous constitutional partition of powers there is great danger of this kind. 
But Monroe’s demand was of course utterly unrealistic, as the Anti- 
Federalists, for all their calls for a fuller more precise apportionment, ad- 
mitted. Does that not destroy, then, the whole enterprise of the new 
federalism? Will not a mixed system inevitably move from whatever equilib- 
rium is originally set to one of its extremes? Perhaps so, ultimately, but 
there is yet another Anti-Federalist defense. If the jurisdictions or respec- 
tive sovereignties of the general and the state governments cannot be so 
unambiguously drawn as to avoid any future uncertainties, perhaps those 
governments can be constructed and empowered and related in ways that 
ensure that the inevitable adjustments and conflicts will leave the main 
parties essentially intact and the system, the nation, in equilibrium. 

In practice this would require, in the opinion of the Anti-Federalists, 
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measures to ensure the continued independence and vigor of the states, 
which were missing from the Constitution. They objected to the absence of 
explicit reservations in behalf of states’ rights. Without an express declara- 
tion ‘‘in favour of the legislative rights of the several states, by which their 
sovereignty over their own citizens within the state should be secured,”’ the 
states would ‘‘be preserved only during the pleasure of Congress.’’>? The 
states had, moreover, been deprived of the power of self-defense. The cen- 
tralization of the taxing and military authorities would leave the states and 
the people defenseless against their national rulers. ‘‘My great objection to 
this Government is, that it does not leave us the means of defending our 
rights; or, of waging war against tyrants. . . . Have we the means of resisting 
disciplined armies, when our only defence, the militia is put into the hands 
of Congress?’’*6° Neither was the states’ influence in the general govern- 
ment adequately secured. No real security was to be found in the Senate, 
which was not truly federal and over whose deliberations the states would 
have little influence.**' The states were to have no constitutional check on 
the actions of the general government. It was no use pointing, as James 
Wilson did, to the role of the states in forming the general government.*? 
Formally the states might be indispensable to the existence of the general 
government, but what would really count was state participation in the 
operation of government, and there was to be none of this in the new 
scheme.®? The decisive issue here was the power of taxation. When Gover- 
nor Randolph referred to that power as the ‘‘soul’’ of the new government, 
Patrick Henry shrewdly replied that ‘‘they shall not have the soul of Vir- 
ginia.’’®* Under the Constitution the states would have no constitutional 
way of influencing the raising of the federal revenue and thus would be 
closed out from substantial influence on federal policy. The states would at 
the same time have to sustain themselves with whatever crumbs might be 
left after the general government had taken its fill. The old system of req- 
uisitions provided the states with a constitutional check on the general 
government and ensured their continued independence. As Henry ex- 
plained, requisitions are attended with the advantage of ‘‘deliberation,’’ and 
the states can correct ‘‘oppressive errors’’ of the general government.®* Or 
as Hamilton put it, ‘If States are to deliberate on the mode, they will also 
deliberate on the object of the supplies, and will grant or not grant as they 
approve or disapprove of it.’’®* The obvious problem is that while the sys- 
tem of requisitions secures the position of the states, it undermines that of 
the general government. Why not, then, many Anti-Federalists asked, make 
room in the system of revenue raising for both the national and the federal 
principles? Allow the general government an independent source of revenue 
by giving it an unlimited power to impose duties; but for any additional 
revenue require it to make requisitions on the states, imposing direct taxes 
of its own only where the states fail to comply with the requisition. This was 
one of the recommendatory amendments that facilitated the crucial Mas- 
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sachusetts ratification, and it was prominent in subsequent lists of recom- 
mendatory amendments. Without here following out the debate on this 
question, it should be considered whether this arrangement, which would 
have been widely accepted among the Anti-Federalists, would not have 
been the mode of revenue raising most consistent with the ‘‘new 
federalism,”’ and what its rejection implies for the American ‘‘federal’’ sys- 
tem. 

The whole issue of the new federalism, as the Anti-Federalists saw it, was 
very clearly laid out in the quite theoretical discussion of A [Pennsylvania] 
Farmer. He began with the conventional distinction between general and 
local concerns. ‘The perfection of a federal republic consists in drawing the 
proper line between those objects of sovereignty which are of a general 
nature, and which ought to be vested in the federal government, and those 
which are of a more local nature and ought to remain with the particular 
governments. . . .’’ But this distinction is not sufficient; it depends on a 
deeper one: 


[A]ll that portion of a sovereignty which involves the common interest of all 
the confederating states, and which cannot be exercised by the states in 
their individual capacity without endangering the liberty and welfare of the 
whole, ought to be vested in the general government, reserving such a 
proportion of sovereignty in the state governments as would enable them to 
exist alone, if the general government should fail either by violence or with 
the common consent of the confederates; the states should respectively 
have laws, courts, force, and revenues of their own sufficient for their own 
security; they ought to be fit to keep house alone if necessary; if this be not 
the case, or so far as it ceases to be so, it is a departure from a federal to a 
consolidated government. . . .°7 


In this striking rule A [Pennsylvania] Farmer makes clear what is implicit 
in the Anti-Federalist acceptance of the ‘‘new federalism.’’ The distinction 
between general and local concerns is not an adequate rule, for that does not 
ensure the maintenance of the federal equilibrium. That equilibrium consists 
rather in, on the one hand, a general government capable of dealing with 
general interests and, on the other hand, local governments capable of 
existing alone if necessary. To ensure the latter was the true reason (some- 
times only vaguely understood) for the Anti-Federalist commitment to the 
system of requisitions, to state military power, and to constitutional checks 
by the states on the general government. This position has a good deal of 
weight if federalism is to be anything but a common sense modification of 
consolidated national government, maintained fundamentally at the discre- 
tion of that government. Yet there is an obvious difficulty; the demands of 
the common interest are likely to come into conflict with the requirement 
that the states be ‘‘fit to keep house alone if necessary.’’ Indeed while it can 
be plausibly held that conflicts between local interests and general interests 
are in principle reconcilable, the localities being parts of one whole, the 
conflict between the general interest and the capacity of the states to exist 
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alone may be utterly irreconcilable. In fact, under A [Pennsylvania] Farm- 
er’s clearheaded analysis the new federalism dissolves into the stark 
alternative of the old federalism versus consolidation. And it is fairly clear 
which way A [Pennsylvania] Farmer would go when the conflict appears. 
There is, it seems, finally no middle way between a federal or a consolidated 
government; and while he is willing to define a federal government as sub- 
stantially more than a league, it is fundamentally a league. So, on the other 
side, while Publius is willing to define the American federal system as 
something less than a national government, it is for him fundamentally a 
national government. 

To the extent that men become persuaded that supremacy can be divided 
between central and local governments, the new federalism becomes 
theoretically defensible. Such men in 1787 and 1788 were rare. To the ex- 
tent, however, that men are willing to concern themselves with dividing 
powers among the governments and adjusting their relations, the ultimate 
theoretical dilemma can be fended off by a series of practical arrangements. 
There were many such men in 1788. They were typically not very sanguine 
about the long-range viability of such arrangements, so much praised by 
later generations of scholars, historians, and statesmen; but they saw no 
other course. The Federalists accepted it mainly because of the strength of 
federal feeling in the country. Some of them saw it as a reasonable, perma- 
nent basis of government, many of them as a more or less temporary ar- 
rangement in the course of building a genuine national government. The 
Anti-Federalists were more likely to accept it as a long-term basis of Ameri- 
can government, as a way of bringing together, if not reconciling, their own 
conflicting principles. As their commitment to simple federalism was more 
equivocal than the Federalists’ commitment to simple nationalism, so their 
commitment to the new federalism, whose very principle is equivocation, 
was greater. 
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Most of the major Federalists spoke the language of the new federalism, and 

some were content to rest their defense of the Constitution on this ground. 

The general and the particular governments have their different spheres and 

objects; the Constitution has defined these spheres reasonably well; and 

there is reason to hope that future adjustments will preserve a healthy 

balance. The most able Federalists, however, had reservations not merely 

about the feasibility of the new federalism but about its underlying premises. 

Men like James Madison thought that the solution of the internal as well as 

the external problems of American government was to be found not funda- 

mentally in an equilibrium between states and Union, even if that could be 

achieved, but in a properly organized and empowered American republic. 

This view was prominent in the Philadelphia debates. Explaining the Vir- 
ginia plan, Edmund Randolph “‘observed that the general object was to 
provide a cure for the evils under which the U.S. labored; that in tracing 
these evils to their origin every man had found it in the turbulence and follies 
of democracy. . . .”*! Later James Madison explicitly challenged the narrow 
view expressed by Roger Sherman that the objects of Union were confined 
to dealing with foreign powers and preventing disputes among the states. To 
these should be added, Madison said, ‘the necessity of providing more 
effectually for the security of private rights, and the steady dispensation of 
Justice. Interferences with these were evils which had more perhaps than 
anything else, produced this convention. Was it to be supposed that re- 
publican liberty could long exist under the abuses of it practiced in [some of] 
the states.’’? This argument denies the basic premise of the Anti-Federal 
position and of the new federalism, the presumed superiority of the small 
republic in securing individual liberty and domestic tranquillity. On the 
contrary, the trouble with small republics is not mainly that they are weak 
and need to confederate for external purposes; it is that they cannot perform 
adequately the very tasks they are supposed to be best at.*3 The extended 
American republic organized under the Constitution, while surely necessary 
for defense and commercial prosperity, will also be able to do the internal 
work of free republican government better than the states or any ideal small 
republic could do it. There are two parts of this crucial Federalist argument, 
the first having to do with the characteristic problem of republican govern- 
ment and the second with its solution. 
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The characteristic problem of republican government is, in the words of 
Publius, majority faction, which is the majority ‘‘united and actuated by 
some common impulse of passion, or of interest, adverse to the rights of 
other citizens, or to the permanent and aggregate interests of the commu- 
nity.’’4 This is not the traditional problem of popular licentiousness leading 
to resistance of authority and anarchy. Majority faction is the particular 
danger of popular government precisely because under popular government 
majorities can tyrannize under the cover of law.* This does not mean that 
Publius and the Federalists opposed majorities—Publius makes clear that 
not all majorities are factious—or that they were, as is sometimes inferred, 
enemies of popular government.® They did often declare against democracy 
(or against ‘‘pure democracy"), but democracy was understood in such 
contexts as a corrupt or extreme form of popular government.’ The 
Federalists were preoccupied with majority faction (or democracy, in some 
formulations) precisely because of their commitment to the kind of govern- 
ment of which majority faction is the characteristic evil. The point is, as 
Madison explained in a letter to Jefferson, that ‘“‘wherever the real power in 
a Government lies, there is the danger of oppression. In our Governments 
the real power lies in the majority of the community, and the invasion of 
private rights is chiefly to be apprehended, not from acts of Government 
contrary to the sense of its constituents, but from acts in which the Gov- 
ernment is the mere instrument of the major number of the Constituents.’’* 

Among the opponents of the Constitution there was some equivocation 
over majority faction. A few argued for pure democracy: ‘‘ America under [a 
government] purely democratical, would be rendered the happiest and most 
powerful nation in the universe. .. .""? A very few seemed to deny that 
there can be such a thing as majority tyranny. When Brutus defined tyranni- 
cal government as that which, instead of serving the public good, promotes 
‘‘the happiness and aggrandisement of one, or a few,’’ he seemed to 
suggest, by omission, that there can be no tyrannical government of the 
many, though on the whole it is more accurate to say that, while not denying 
the possibility of majority tyranny, he did not see any need to discuss it.'® 
Governor Clinton perhaps came closest to a denial in principle of the very 
possibility of majority tyranny when he insisted that the only true definition 
of free government is that ‘‘the will of the people . . . is law.’’"! 

In general, however, the Anti-Federalists acknowledged the possibility of 
majority faction and the need to guard against it, even though this danger 
typically occupied a less conspicuous place in their catalogue of dangers 
than in that of the Federalists.*'!? Impressed as they were by the English 
‘‘Real Whigs,’’ or Commonwealthmen, as Caroline Robbins has called 
them, the Anti-Federalists had been taught by their own experience that 
there were other dangers than kings, lords, and magistrates. Few of them 
would have agreed with Burgh that to argue that ‘‘the representatives of the 
people be checked and clogged in promoting the interest of their con- 
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stituents”’ is like arguing that ‘there ought to be a check to prevent individ- 
uals from being too healthy, or too virtuous. . . .""'? Government by the 
people or, in practice, majority rule was accepted by the Anti-Federalists as 
the foundation of free government in America;*'* but (Cato to the contrary 
notwithstanding) majority rule was not generally thought to be the very 
definition of free government, because it can lead to unjust deprivations of 
individual liberty. This was, indeed, one of the reasons some of the Anti- 
Federalists wanted a bill of rights. Thus Agrippa met the Federalist denial 
that a bill of rights is necessary in a representative government by insisting 
that it would serve “‘to secure the minority against the usurpation and 
tyranny of the majority.”’!* A [Maryland] Farmer made the point even more 
emphatically: 

The truth is, that the rights of individuals are frequently opposed to the 
apparent interests of the majority—For this reason the greater the portion of 
political freedom in a form of government the greater the necessity of a bill 
of rights—Often the natural rights of an individual are opposed to the pre- 
sumed interests or heated passions of a large majority of democratic gov- 
ernment; if these rights are not clearly and expressly ascertained, the indi- 
vidual must be lost; and for the truth of this I appeal to every man who has 
borne a part in the legislative councils of America. In such government the 
tyranny of the legislative is most to be dreaded.'® 


Jackson Turner Main’s disappointed estimate is ‘‘that less than half of the 
Anti-Federalist leaders had democratic inclinations, and that these were 
muted.’’*!7 But the terms of this estimate are vague in the extreme. It would 
be difficult to find a single articulate American of this period who did not 
have very significant democratic ‘‘inclinations’’; yet there were very few 
whose democratic inclinations were not, in some significant sense, 
*“‘muted.’’ Gordon Wood, on the other hand, characterizes the Anti- 
Federalists as genuine populists, as “‘majoritarians with respect to the state 
legislatures,”’ as ‘true champions of the most extreme kind of democratic 
and egalitarian politics expressed in the Revolutionary era.’"'® But what 
precisely does this mean? There were very few ‘‘democrats’’ among the 
Anti-Federalist writers (or probably among Americans of any kind) if by 
that is meant those who believe simply that the will of the majority of the 
people is law and that that will ought to be exercised as directly and with as 
little restraint as possible.*'° However, the Anti-Federalists were typically 
more democratic than the Federalists in the specific sense that they were 
less likely to see majority faction as the most dangerous and likely evil of 
popular government. They were inclined to think, with Patrick Henry, that 
harm is more often done by the tyranny of the rulers than by the licentious- 
ness of the people.*?° Moreover, so far as there may be a threat of licen- 
tiousness, it is to be met in the same way, fundamentally, as the threat to 
tyranny: by the alert public-spiritedness of the small, homogeneous, self- 
governing community. 
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To the Federalists, Henry’s and the other Anti-Federalists’ view of both 
the problem and the solution missed the main points. Having established the 
centrality to republican government of the problem of majority tyranny, the 
Federalists went on to challenge the Anti-Federalist preference for the small 
republic in all of the three essential aspects that we have considered.?! 
Rather than attempting to secure the patriotic attachment and law- 
abidingness of the citizens through a small republic, the Federalists would 
bind the citizens to their polity by effective government and good adminis- 
tration. Rather than trying to secure responsibility through a numerous 
representation, the Federalists would stress the filtering effect of repre- 
sentation; they would accept the natural leadership of the influential few, 
attaching it to the government and directing it toward the public good. And 
finally, rather than trying to foster republican simplicity, virtue, and self- 
restraint, the Federalists would rely on the many diverse private gratifica- 
tions available in the extended republic, with its spaciousness and opportu- 
nity, to make it unlikely that any faction (and particularly a majority faction) 
would have the inclination or opportunity to tyrannize over others. Let us 
consider each of these challenges to the Anti-Federalist position in turn. 

The Anti-Federalists thought, as we have seen, that a large republic can- 
not attract the voluntary obedience of the people and is therefore driven to 
execute its resolutions by military force. In the words of The Federal 
Farmer, ‘‘the general government, far removed from the people, and none 
of its members elected oftener than once in two years, will be forgot or 
neglected, and its laws in many cases disregarded, unless a multitude of 
officers and military force be continually kept in view, and employed to 
enforce the execution of the laws, and to make the government feared and 
respected.’’?? If a government of force is to be avoided, the bonds of politi- 
cal union must be woven from the strands of the natural human association. 


_ The strongest principle of union resides within our domestic walls. The 
ties of the parent exceed that of any other; as we depart from home, the next 
general principle of union is amongst citizens of the same state, where 
acquaintance, habits, and fortunes, nourish affection, and attachment; en- 
large the circle still further, and, as citizens of different states, though we 
acknowledge the same national denomination, we lose the ties of acquain- 
tance, habits, and fortunes, and thus, by degrees, we lessen in our attach- 
ments, till, at length, we no more than acknowledge a sameness of species.”* 


Significantly, Alexander Hamilton used exactly this thought in the New 
York ratifying convention and in The Federalist to show that the states need 
not fear being undermined by the new general government because they will 
always enjoy the attachment of the people. Followed with some care, how- 
ever, Hamilton’s discussion points to the Federalist alternative to the small 
natural community. 


; It is a known fact in human nature that its affections are commonly weak 
in proportion to the distance or diffusiveness of the object. Upon the same 
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principle that a man is more attached to his family than to his neighborhood, 
to his neighborhood than to the community at large, the people of each State 
would be apt to feel a stronger bias towards their local governments than 
towards the government of the Union; unless the force of that principle 
should be destroyed by a much better administration of the latter.*4 


What is presented here as the incidental and apparently unlikely possibility 
of a better federal administration turns out to be crucial. Hamilton later 
makes it clear that there is ‘‘a probability that the general government will 
be better administered than the particular governments,’’ being composed 
of a more select group of men, with more information and free of the taint of 
faction.*?* Thus the advantages of the close-knit natural community in in- 
spiring the trust and confidence of the people can be replaced by the attrac- 
tive benefits of the more effective government of the large republic. 

Indeed, the Federalists claimed that their opponents mistook the political 
ground of trust, confidence, and even public morality, which is not intimate 
government but effective government. It is *“‘not generally true,’’ Hamilton 
told the New York convention, *‘that a numerous representation [is] neces- 
sary to obtain the confidence of the people. The confidence of the people 
will easily be gained by a good administration. This is the true touchstone.”’ 
Public attachment to government “‘is more strongly secured by a train of 
prosperous events, which are the result of wise deliberation and vigorous 
execution,”’ to which large bodies are less competent than small ones.*?° 
Governments attract the confidence of the people in the long run by de- 
serving it. This includes, among other things, giving effective support to the 
virtues that all admit are desirable. The qualities of industry, economy, 
honesty, and civic virtue, about which the Anti-Federalists preach so much, 
are in fact undermined by the kind of governments the Anti-Federalists 
defend. Tender laws and paper money, the products of weak government, 
had led in America to well-known (and, by most Anti-Federalists, admitted) 
evils. ‘‘If virtue is the foundation of republican government, has it not been 
fatally sapped by these means? The morals of the people have been almost 
sunk into depravity; and the government of laws has been almost 
superseded by a licentious anarchy.’’*” The crucial need, even for those 
who are the immediate losers, is wise and effective government and the 
confidence that only such a government can inspire. This is the source of 
civic prosperity. *‘The circulation of confidence is better than the circulation 
of money,’’ and the pump of confidence is sound government, not govern- 
ment close to the people. 

An aspect of any good government is a capacity to coerce obedience 
when necessary. To that extent the Anti-Federalists were right in saying 
that the new government would rest ultimately on force; they were wrong, 
in the Federalists’ opinion, in thinking that there is any other kind. ‘‘{A]ll 
government is a kind of restraint’? and ‘‘founded in force,’’ Charles 
Pinckney told the South Carolina House of Representatives; ‘‘he could not 
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conceive that either the dignity of a government could be maintained, its 
safety ensured, or its laws administered, without a body of regular forces to 
aid the magistrate in the execution of his duty.’’?® Coercion also has a 
broader moral and political effect. ‘‘While it compels the obedience of the 
refractory, it redoubles the alertness of the virtuous by inspiring a con- 
fidence in the impartiality of its burthens.”’?9 

The Federalist view, then, was that an effective government, in addition 
to being intrinsically desirable, is also the key to the attachment of the 
people and to civic virtue itself. A government that can actually accomplish 
its resolves, that can keep the peace, protect property, and promote the 
prosperity of the country, will be a government respected and obeyed by its 
citizens. It will, moreover, promote private and public morality by provid- 
ing them with effective protection. 

The second element of the Federalist solution of the problem of popular 
government is a proper system of representation. In the main, the Anti- 
Federalists accepted representation reluctantly, as a necessary device in a 
community where the people cannot assemble to do their common business. 
The representative body is seen in consequence as a substitute for an as- 
sembly of all the citizens, which ought to be as like the whole body as 
possible. The Federalists, on the other hand, saw representation not as an 
unfortunate necessity but as an opportunity. It permits, in the first place, an 
extension of popular government. Through representation, especially in a 
federal system, ‘‘the people of a large country may be represented as truly 
as those of a small one.’’3° Representation is the device that makes the large 
republic possible. But it is more. Arguing that representation was not new, 
but was put to a new use in the American governments, Publius made the 
striking observation that the difference between ancient governments and 
the American governments lay ‘‘in the total exclusion of the people in their 
collective capacity from any share in the /atter, and not in the total exclu- 
sion of representatives of the people, from the administration of the 
former.’ To secure the full effect of this benefit, however, it must be con- 
nected to an extensive territory. ‘*For it cannot be believed that any form of 
representative government, could have succeeded within the narrow limits 
occupied by the democracies of Greece.’’*>! Thus representation is neces- 
sary to secure the benefits of the large republic; but the large republic is also 
necessary to secure the benefits of representation. These benefits are to be 
found, negatively expressed, in the capacity of a representative system to 
provide for a popular government in which the people collectively play no 
part and in which the danger of popular excesses is thereby reduced. As a 
Virginia Federalist argued, ‘‘the more independent a government is . . . of 
the people, under proper restraints,"’ the more likely it is to produce the 
security of persons and property which is the end of government.*? 

As we have seen, the Anti-Federalists complained that in a large republic 
the people will not in practice be able to choose men like themselves, and 
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the representative body will inevitably be composed of the natural aristoc- 
racy. In large districts, ‘‘a common man must ask a man of influence how he 
is to proceed, and for whom he must vote,"’ and the only men with a chance 
of being elected are those of ‘‘conspicuous military, popular, civil or legal 
talents.’’?3 The Federalists replied that it is inevitable and natural that the 
people should choose such men to represent them; they cannot and should 
not be prevented from doing so. The small manufacturer sees that the mer- 
chant can represent him in public councils better than he could represent 
himself. The small landholder sees that his basic interests are shared with 
and protected by the great landholder. And what is wrong with electing men 
of conspicuous talents? Who composes this ‘natural aristocracy’’ before 
which the opponents of the Constitution tremble? They are the most distin- 
guished, the most trusted, the most able men (and that is, on the whole, how 
the Anti-Federalists themselves identified them). But are not these precisely 
the kinds of men who ought to be the people’s representatives? Even the 
radical constitution of Pennsylvania, James Wilson pointed out, declared 
that ‘‘representatives should consist of those most noted for wisdom and 
virtue.’’ “‘If this is [what is] meant by a natural aristocracy, and I know no 
other, can it be objectionable that men should be employed that are most 
noted for their virtue and talents?’’*** In New York, Chancellor Livingston 
argued against rotation on the same grounds. It is ‘‘an absurd species of 
ostracism—a mode of proscribing eminent merit, and banishing from sta- 
tions of trust those who have filled them with the greatest faithfulness.”’ 
Moreover, should not virtue and talents be encouraged by honors and re- 
wards? ‘‘The acquisition of abilities is hardly worth the trouble, unless one 
is to enjoy the satisfaction of employing them for the good of one’s coun- 
try. "= 

Thus the positive side of the Federalist case for representation is the 
likelihood that it will produce a government with a capacity to govern well. 
The probability is increased in an extensive republic, which is more likely to 
put forward *‘proper guardians of the public weal’’ and less susceptible to 
electoral corruption than a small one. Corruption is difficult where there are 
many to bribe, and the large district is protection against other forms of 
‘‘bribery’’ such as demagoguery and appeals to narrow interests.>° Petty 
republics and small districts are the natural homes of petty men. ‘‘It is only 
in remote corners of a government,’’ James Wilson thought, ‘‘that little 
demagogues arise. Nothing but real weight of character, can give a man real 
influence over a large district.’’>” In a large district an aspiring politician has 
to seek a wide base of support, and this increases the likelihood of his taking 
a broad view or at least decreases the chances of narrow partiality. ‘“The 
little demagogue of a petty parish or county will find his importance annihi- 
lated, and his intrigues useless, when several counties join in an election; he 
probably would not be known, certainly not regarded, out of his own circle; 
while the man whose abilities and virtue had extended a fair reputation 
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beyond the limits of his county, would, nine times out of ten, be the person 
who would be the choice of the people.’’*3* For the Federalists, then, 
representation is a mode of selecting for rulers the best men, or at least men 
better than average; and the large districts of the large republic increases the 
chance of securing such men. 

Consistently with this view that, as Publius said, the first aim of every 
constitution should be ‘‘to obtain for rulers men who possess most wisdom 
to discern, and most virtue to pursue, the common good of the society,”’ the 
Federalists saw the duty of representatives as extending beyond the par- 
ticular interests of their constituents to the common good.*3® Noah Webster 
said, for example, that while a delegate is bound to represent ‘‘the true local 
interest’? of those who elect him, ‘‘when each provincial interest is thus 
stated, every member should act for the aggregate interest of the whole 
confederacy. The design of representation is to bring the collective interest 
into view. . . ."’4° The Federalists were not naive about the tendencies of 
representatives to act for narrow and selfish views; but the aim was a system 
in which the collective interest will emerge. Representation is not sufficient, 
but it is the basic device through which the people not merely re-presents 
but transcends itself. As Fisher Ames put it, ‘‘the representation of the 
people is something more than the people.’’**! 

Against the third part of the Anti-Federalist defense of the small republic, 
the need for republican simplicity and public-spiritedness, the Federalists 
put forward the diversity of the extended commercial republic. Most of the 
Anti-Federalists thought, with Brutus, that ‘tin a republic, the manners, 
sentiments, and interests of the people should be similar. If this is not the 
case, there will be a constant clashing of opinions; and the representatives 
of one part will be continually striving against those of the other.’’*? The 
Federalists contended that such a homogeneous republic was possible only 
under the primitive, harsh conditions of a precommercial society, which no 
man—certainly no American—would choose to endure. John Adams had 
made the point well in his discussion of the little republic of San Marino. 


A handful of poor people, living in the simplest manner, by hard labor, 
upon the produce of a few cows, sheep, goats, swine, poultry and pigeons, 
on a piece of rocky, snowy ground, protected from every enemy by their 
situation, their superstition, and even by their poverty, having no commerce 
nor luxury, can be no example for the commonwealth of Pennsylvania, 
Georgia, or Vermont, in one of which there are possibly half a million of 
people, and in each of the others at least thirty thousand, scattered over a 
large territory.43 


A safe mediocrity can be maintained in conditions like those of San 
Marino; but ‘‘in every community where industry is encouraged, there will 
be a division of it into the few and the many.’’**4 And when this occurs, the 
innocence of the primitive community is lost. The Anti-Federalists could 
not deny this; yet they did not really desire the simple, precommercial 
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society, even if they could have had it. It is true that they criticized the man 
of commerce, ‘‘immersed in schemes of wealth’’ and thus ‘‘the last to take 
the alarm when public liberty is threatened.’’*5 He has no permanent at- 
tachments and can pack up and move, leaving the farmer to suffer the 
consequences of a bad constitution. But this was the half-hearted criticism 
of children of the modern commercial world who worried about its im- 
plications. There was no attempt to articulate an alternative, no account of 
the virtue of the agrarian way of life. There was some hankering after a 
simple, subsistence agricultural life, but the Anti-Federalists were irrevoca- 
bly committed to a commercial order, as indeed American agriculture had 
always been.*¢ The Federalists drew out the implications of the commit- 
ment. While they were about as likely as their opponents to write as 
‘“‘Farmer’’ or ‘‘Countryman,”’ they denied that there was any real conflict 
between the landed and the commercial interests, because (as they 
suggested more or less explicitly) the American landed interest is funda- 
mentally part of and dependent upon the commercial order. The Federalist 
Landholder argued, for example, **It may be assumed as a fixed truth that 
the prosperity and riches of the farmer must depend on the prosperity, and 
good national regulation of trade. Artful men may insinuate the contrary— 
tell you let trade take care of itself, and excite your jealousy against the 
merchant because his business leads him to wear a gayer coat, than your 
economy directs. But let your own experience refute such insinuations.’’*47 
The American world is the world of commerce. 

The basic problem of the Anti-Federalists was that they accepted the need 
and desirability of the modern commercial world, while attempting to resist 
certain of its tendencies with rather half-hearted appeals to civic virtue. But 
such restraints, the Federalists replied, have never worked and will never 
work; the solution is to be found in another direction entirely. 


Virtue, patriotism, or love of country, never was and never will be, till 
mens’ natures are changed, a fixed, permanent principle and support of 
government. But in an agricultural country, a general possession of land in 
fee simple, may be rendered perpetual, and the inequalities introduced by 
commerce, are too fluctuating to endanger government. An equality of 
property, with a necessity of alienation, constantly operating to destroy 
combinations of powerful families, is the very soul of a republic.*8 


To this James Madison added the extended republic.*49 For even in the 
absence of primogeniture and under the constant churning of commerce 
distinct interests will eventually form and find their way into the political 
realm. Despite unparalleled opportunity for individual enterprise, the time 
will come even under American conditions where the many will resent the 
greater goods enjoyed by the few. And in a popular government where the 
majority are united by a common interest or passion the rights of the minor- 
ity are in danger. ‘‘The only remedy is to enlarge the sphere, & thereby 
divide the community into so great a number of interests & parties, that in 
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the Ist place a majority will not be likely at the same moment to have a 
common interest separate from that of the whole or of the minority; and in 
the 2d place, that in case they shd. have such an interest, they may not be 
apt to unite in the pursuit of it. It was incumbent on us then to try this 
remedy, and with that view to frame a republican system on such a scale and 
in such a form as will controul all the evils wch. have been experienced.’’5° 
What Brutus saw as a great defect of the Constitution—that the legislature 
‘“‘would be composed of such heterogeneous and discordant principles, as 
would constantly be contending with each other’’s'—James Madison and 
others saw as its greatest virtue. In a large, diverse, wealthy country men 
can find ample opportunity to gratify their private wants; they will be less 
likely to resent the success and to encroach on the rights of others, and such 
resentment as they do feel will be less likely to take dangerous political 
form. **Divide et impera,’’ the reprobated axiom of tyranny, is, under cer- 
tain qualifications, the only policy by which a republic can be administered 
on just principles.5? 

The trouble with the Anti-Federalists, in this view, was that they saw civil 
society as a teacher, as a molder of character, rather than as a regulator of 
conduct. Their mentality was like that expressed in a 1776 proclamation of 
the Massachusetts General Court: 


That piety and virtue, which alone can secure the freedom of any people, be 
encouraged, and vice and immorality suppressed, the Great and General 
Court have thought fit to issue this Proclamation, commanding and enjoin- 
ing it upon the good people of this colony that they lead sober, religious, and 
peacable lives, avoiding all blasphemies, contempt of the Holy Scriptures 
and of the Lord’s Day, and all other crimes and misdemeanors, all de- 
bauchery, profaneness, corruption, venality, all riotous and tumultuous 
proceedings and all immoralities whatsoever, and that they decently and 
reverently attend the publick worship of God.*? 


Preaching like this, whether in the form of a direct injunction or the sup- 
posed functioning of the small republic, seemed to the Federalists ineffec- 
tive, or at least grossly insufficient. No matter how strong the preaching or 
the community surveillance, men’s interests will not be subdued or gov- 
erned by considerations of public good, moral duty, or religious salva- 
tion.*54 To warnings like that of Anti-Federalist Thomas Wait that to try to 
subject the vast continent of America to a democracy would be as futile as 
trying *‘to rule Hell by Prayer,’’5’ the Federalist reply was, in effect, that 
little democracies can no more be ruled by prayer than large ones. Men act 
mainly from passion and interest. The Constitution was deliberately and 
Properly designed not to try to stifle or transform those motives—to try to 
rule them by prayer—but to channel them in the direction of the public 
good. 
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The Aristocratic Tendency 
of the Constitution 


The Federalist argument that we have been considering rejects as unrealistic 
the traditional republican reliance on patriotism, on respect for reputation, 
on the restraints of conscience, even on the not very elevated principle that 
honesty is the best policy. It relies instead on a constitutional system within 
which the strongest natural forces—particularly the passion of acquisitive- 
ness or avarice—are not stifled (a hopeless endeavor) but are guided into 
channels conducive to the public good, or channels that at least make it 
extremely difficult for anyone to tyrannize over anyone else. The chief 
source of danger is always whatever element of society enjoys the right to 
rule, because it can tyrannize without usurpation. In republican government 
the problem is thus to prevent a tyranny of the majority or the many. The 
small republic cannot solve this problem; the well-constituted large republic 
can. Part of that solution lies, however, in a large, powerful government, 
even though that aspect of the solution is not prominent in Madison’s classic 
formulation. For the Anti-Federalists that government is seen as itself the 
major problem. 

More precisely the Anti-Federalists see the chief danger as the inherently 
aristocratic character of any government. All government is, more or less, 
government of the many by the few. This aristocratic character of organized 
civil society tends to become more severe and more selective over time, and 
the main efforts of constitution makers should be directed to at least putting 
obstacles in its way. The powerful, irresponsible government under the 
proposed Constitution, on the contrary, will hasten this tendency. ‘“‘It 
changes, totally changes, the form of your present government. From a 
well-digested, well-formed democratic, you are at once rushing into an 
aristocratic government.’*! This is the underlying theme of a vast quantity of 
the specific criticism by the Anti-Federalists of the proposed Constitution.*? 

Thus, so far as the proposed legislature was concerned, the Anti- 
Federalists criticized the House of Representatives, as we have seen, for 
providing only a shadow of representation; but their strongest indignation 
was reserved for the Senate, which represented for many of them all that 
was wrong with the Constitution. While seldom denying the need for a 
select body to check the excesses of the more popular assembly, they did 
object to giving this less popular branch of the legislature most of the critical 
powers of government. The mixture of legislative, executive, and judicial 
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powers in the Senate violated the maxim of separation and seemed designed 
to lay the foundation for a permanent aristocracy.*? **[W]e have seen pow- 
ers, in every branch of government, in violation of all principle, and all 
safety condensed in this aristocratic senate: we have seen the representa- 
tive, or democratic branch, weakened exactly in proportion to the 
strengthening the aristocratic. . . .’’ The Senate was the ‘‘great efficient 
body”’ of this new government and the fetus of an aristocratic domination.* 

The same theme runs through the Anti-Federalists’ criticisms of the 
executive, though there was more ambiguity here than might be expected. 
Many Anti-Federalists thought that a unitary executive was necessary, for 
the sake of both efficiency and responsibility, and agreed with The Federal 
Farmer that the office of the President and the mode of his election were 
well conceived. There was a fair amount of sympathy for a strong (even, 
under some circumstances, a hereditary) executive to resist the aristocratic 
tendencies of the legislature; and some of the Anti-Federalists objected that 
the President would be too weak to stand up to the Senate and would 
become a mere tool of aristocratic domination. The Federal Farmer went 
so far as to justify a strong executive as providing that unifying **first man” 
that even republics need.** The more common Anti-Federal view, however, 
was a rather pedestrian hostility to a strong executive. Some continued to 
argue in favor of a plural executive or an executive council, as Randolph and 
Mason had done in Philadelphia, to avoid the danger of monarchy and 
dominance by one section.*? Many objected that with his veto, his powers 
as commander-in-chief, his powers of appointment, and his general author- 
ity to see that the laws are faithfully executed, the ‘*President-General’’—as 
many of them called him, after the executive officer in the Galloway Plan of 
Union in 1774—could find justification for almost anything he might wish to 
do.8 Young William Symmes shrewdly anticipated the grounds of later 
Presidential expansion. 


But was ever a commission so brief, so general, as this of our President? 
Can we exactly say how far a faithful execution of the laws may extend? or 
what may be called or comprehended in a faithful execution? If the Pres- 
ident be guilty of a misdemeanor, will he not take care to have this excuse? 
And should it turn against him, may he not plead a mistake! or is he bound to 
understand the laws, or their operation? Should a Federal law happen to be 
as generally expressed as the President’s authority; must he not interpret 
the Act! For in many cases he must execute the laws independent of any 
judicial decision. And should the legislature direct the mode of executing the 
laws, or any particular law, is he obliged to comply, if he does not think it 
will amount to a faithful execution? For to suppose that the legislature can 
make laws to affect the office of President, is to destroy his independence, 
and in this case to supersede the very constitution. Is there no instance in 
which he may reject the sense of the legislature, and establish his own, and 
so far, would he not be to all intents and purposes absolute?? 


Better, said Patrick Henry, a dictator in times of need, like the one we had in 
1781, who was chosen for his personal qualities and who rendered up his 
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power after using it gloriously, rather than this American presidency which 
can scarcely be expected to be filled by a train of such men.!° 

In the Constitutional provisions for the judiciary, too, the Anti- 
Federalists thought they saw the tracks of a consolidating aristocracy. The 
weakening of the place of the jury, the provision for a complete system of 
national courts, the extensive jurisdiction of the national judiciary, the pro- 
vision for appeal to the Supreme Court on questions of fact as well as law, 
and the supremacy of the Constitution and the laws and treaties made there- 
under all seemed to give enormous power over the vital daily concerns of 
men to a small group of irresponsible judges.!! Although the broadest 
reaches of the judiciary, described subsequently by Hamilton and Marshall, 
were seldom canvassed during the ratification debates, the Anti-Federalists 
glimpsed enough to make them wary.*!? The most farsighted of them, 
Brutus, very accurately anticipated the breadth with which the Supreme 
Court would construe its own powers and those of the general legislature 
and the line of reasoning that would be used. ‘*I question whether the world 
ever saw, in any period of it, a court of justice invested with such immense 
powers, and yet placed in a situation so little responsible.’ Brutus pre- 
dicted, moreover, the judicial review of acts of Congress and the con- 
sequent supremacy of an irresponsibile judiciary. ‘‘If . . . the legislature 
pass any laws, inconsistent with the sense the judges put upon the constitu- 
tion, they will declare it void; and therefore in this respect their power is 
superior to that of the legislature.’’!? The Federal Farmer joined Brutus in 
trying to show that the federal judiciary was a threat not only to state courts 
and to individuals but to the regime as a whole. Americans, accustomed to 
look to courts as checks on legislative and executive excesses, had forgotten 
their inherent arbitrariness. ‘*‘We are not sufficiently attentive to the circum- 
stances, that the measures of popular legislatures naturally settle down in 
time, and gradually approach a mild and just medium; while the rigid sys- 
tems of the law courts naturally become more severe and arbitrary, if not 
carefully tempered and guarded by the constitution, and by laws, from time 
to time.’’ Indeed, The Federal Farmer concluded—in direct contradiction to 
Publius’ later contention that the judiciary was politically the ‘‘least danger- 
ous’’ department—that ‘‘we are more in danger of sowing the seeds of 
arbitrary government in this department than in any other.’’*'* Thus some 
Anti-Federalists saw the general judiciary as a locus from which an irre- 
sponsible aristocracy of legal skill might gradually and irresistibly encroach 
on the more popular parts of government, an anticipation of more recent 
concerns about the implications of legal rationality and bureaucratization. 

In reply to all of these objections, the Anti-Federalists complained, they 
were told, “‘trust your rulers; they will be good men.’’ According to the 
Federalists, Centinel said, ‘‘a good administration will atone for all the 
defects in the government, which, say they, you must necessarily have, for 
how can it be otherwise, your rulers are to be taken from among your- 
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selves.’’!5 A considerable amount of Anti-Federalist heat on this subject 
was generated by Judge Thomas McKean, who was reported to have said in 
the Pennsylvania ratifying convention that “though a good system is cer- 
tainly a blessing, yet the wealth, the prosperity, and the freedom of the 
people, must ultimately depend upon the administration of the best govern- 
ment. The wisdom, probity and patriotism of the rulers, will ever be the 
criterion of public prosperity; and hence it is, that despotism, if well ad- 
ministered, is the best form of government invented by human in- 
genuity.’’*'© Few Federalists went so far. Indeed, their principal argument 
was precisely that the interior arrangements of the Constitution were prem- 
ised on a very realistic view of the untrustworthiness of rulers and cautious- 
ly provided ‘by opposite and rival interests, the defect of better mo- 
tives.’ In the new system, ‘‘interest and integrity will be connected by the 
closest ties.’*!7 Nevertheless all the Federalists insisted that there must be 
some degree of confidence in rulers. Some relied heavily on the 
wisdom and virtue of the men they expected to be in charge of the new 
government. Thus a Federalist writer in Georgia contended that ‘‘none will 
be distinguished with places of trust but those who possess superior talents 
and accomplishments. .. .’’ Cassius, in a reply to Richard Henry Lee, 
argued that the House of Representatives would consist of men ‘‘of un- 
sullied reputations;—of men, in whose bosoms the sacred principle of pa- 
triotism has, always, glowed in its utmost purity:—of men, who, in every 
possible situation of affairs, have, invariably, discovered an uncorruptible 
attachment to their country. .. .’’'® More commonly, however, the 
Federalist position was that jealousy of rulers must be kept within some 
kind of bounds, and not ‘‘extended to a degree which is degrading and 
humiliating to human nature. . . .""'? ‘‘It is said that there ought to be 
jealousy in mankind,” said Iredell. **I admit it as far as is consistent with 
prudence; but unlimited jealousy is very pernicious.”’?° **[MJean jealousy 
and groundless distrusts . . . in some measure authorize [our representa- 
tives] to betray their trust. . . .”’?! In the balanced terms of Publius, ‘‘the 
supposition of universal venality in human nature is little less an error in 
political reasoning than the supposition of universal rectitude. The institu- 
tion of delegated power implies that there is a portion of virtue and honor 
among mankind, which may be a reasonable foundation of confidence.’’?? 
Nevertheless the extent to which the Federalists were willing to rely on 
the virtue and honor of the rulers seemed to the Anti-Federalists foolish or 
suspicious. A wise people will never place themselves in the hands of arbi- 
trary government in the hopes that it will be virtuous. “‘Let us not flatter 
ourselves that we shall always have good men to govern us.”’ The Spirit of 
’76 was not trust in rulers. ‘‘Confidence,’’ Elbridge Gerry said in Philadel- 
phia, ‘‘is the road to tyranny.*?3 Of course no one denied that confidence is 
a necessary part of representative government (though it could be argued 
that that is precisely one of the reasons why representative government is so 
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problematical), and the Anti-Federalists wanted to provide a basis for a 
reasonable degree of confidence by, among other things, increasing the 
representation in the House of Representatives. But public office tends to 
attract bad men and to bring out the worst in good ones. ‘*{C]onstitutions 
are not so necessary to regulate the conduct of good rulers as to restrain that 
of bad ones.’ *‘Scruples would be impertinent,’ Robert Lansing told the 
New York convention, ‘‘arguments would be in vain, checks would be 
useless, if we were certain our rulers would be good men; but for the 
virtuous government is not instituted: its object is to restrain and punish 
vice; and all free constitutions are formed with two views—to deter the 
governed from crime, and the governors from tyranny.’’ And while the 
Anti-Federalists, with Melancton Smith, would not affirm that all men are 
dishonest, in forming a constitution it is well to be on the safe side and 
assume that they are.*?4 

The irony is that whereas ‘‘the primary object of government” is ‘‘to 
check and controul the ambitious and designing,’ government tends to 
become itself the tool of these very men. Thus the overriding concern of the 
founder, the statesman, and the alert citizen should be the danger of insidi- 
ous usurpation by the few, the inevitable and persistent pressure of ‘the 
artful and ever active aristocracy.’’*5 If the people will not or cannot govern 
themselves, the few will do it; and the fact is that the people generally 
cannot govern themselves, at least not outside their small communities, 
which is another argument for the small republic.2° The few never sleep, 
while the many are rarely truly awake. ‘‘The aristocracy,’’ said A 
[Maryland] Farmer, ‘“‘who move by system and design, and always under 
the colourable pretext of securing property, act as has been frequently said 
like the screw in mechanics, always gaining, holding fast what it gains, and 
never loosing; and in the event has ever proved an overmatch for the mul- 
titude, who never act but from their feelings, and are never permitted to feel 
until it is too late. . . ."'?7 Were the people always attentive, they could call 
unfaithful lawmakers home and send others; but they are not always atten- 
tive. Thus except under the rare circumstances of the small, homogeneous 
republic (and perhaps even then) rigorous provision for popular re- 
sponsibility is not sufficient. ‘‘ Virtue will slumber,’’ Patrick Henry warned. 
“The wicked will be continually watching: Consequently you will be un- 
done.’’*?8 
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A people can protect themselves, with what ultimate effect remains un- 
certain, from their own neglectful slumber and the encroachment of the 
watchful few through properly formed constitutions.' Through limited 
grants of power, tight responsibility, and internal checks, the few may be 
prevented from doing much harm while the people drowse or pursue their 
Private lives. But it is important to do the job properly while the people are 
attentive, and this is why the Anti-Federalists distrusted proposals to ratify 
the Constitution in expectation of future amendments. ‘‘{W]e are to expect 
the ardour of many, yea, of most people, will be abated;—their exertions 
will cease, or be languid, and they will sit down easy, although they may see 
that the constitution . . . does not sufficiently guard the rights of the people, 
or secure them against the encroachments of their rulers.”” They will con- 
sider the work done and neglect their liberties. ‘Besides, the human mind 
cannot continue intensely engaged for any great length of time upon one 
object. As after a storm, a calm generally succeeds, so after the minds of a 
people have been ardently employed upon a subject, especially upon that of 
government, we commonly find that they become cool and inattentive. 
.. .’’ Future amendments are a weak reliance. ‘‘The deed is executed—the 
conveyance is made—and the power of reassuming the right is gone, with- 
out the consent of the parties.—Besides, when a government is once in 
operation, it acquires strength by habit, and stability by exercise.’’? Before 
the labyrinth of amendment can be traced, ‘‘perhaps the great principles 
upon which our late glorious revolution was founded, will be totally forgot- 
ten.”’S 

The great principle of the revolution can be expressed for present pur- 
Poses as the doctrine of limited government. The Federalists and Anti- 
Federalists agreed that government is properly directed to the pursuit of 
limited ends, namely the security of individual rights; and there was very 
little debate about limited government in this fundamental sense, although, 
as we have seen, the Anti-Federalists thought the defenders of the Con- 
stitution sometimes exceeded these limits.* But the chief concern of limited 
government for the Founding generation was with subordinate limits on 
governmental action. And here differences begin. The first of these sub- 
ordinate limits is responsibility to the people. The second is limited powers. 
These were the major concern of the Anti-Federalists, as we have seen, and 
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for many they were all that mattered. To this attitude the Federalists’ im- 
patient and powerful rejoinder was that it is not sufficient to talk of the 
dangers of the powers granted when all admit that broad powers are neces- 
sary, or to hark back to direct popular responsibility when all agree that a 
simple democracy would be both impracticable and positively undesirable. 
The way to limit government effectively is not by niggardly grants of 
power—which can only result in a government incapable of doing its work 
except by violating the Constitution—or by simple structure—which can 
only invite tyranny—but by a properly designed complex internal structure. 

In the Federalists’ view, one of the Founders’ supreme achievements was 
the construction of a marvelous limited government in this third and crucial 
sense. Thus Alexander Hamilton argued in the New York Convention that 
the system of checks and balances in the Constitution ‘‘is so complex, so 
skilfully contrived, that it is next to impossible that an impolitic or wicked 
measure should pass the scrutiny with success.’’ But where Hamilton saw 
a finely wrought clock, the Anti-Federalists saw darkness and danger. They 
found the Constitution inexplicit, obscure, and dangerously complex. ‘tA 
constitution,’’ Patrick Henry said, ‘ought to be, like a beacon, held up to 
the public eye, so as to be understood by every man.”’ But ‘this govern- 
ment is of such an intricate and complicated nature, that no man on this 
earth can know its real operation.’’® ‘‘[W]here is the man who can see 
through the constitution to its effects?’’ another Anti-Federalist asked. 
‘‘The constitution of a wise and free people, ought to be as evident to simple 
reason, as the letters of our alphabet—.’’’ The Constitution did not establish 
any identifiable kind of government. It was illegitimate as well as obscure. 
Again and again, the Anti-Federalists spat out their scorn of this ‘‘spurious 
brat,’’ ‘this bantling,’’ this ‘‘13 horned monster,”’ ‘this heterogeneous 
phantom.’’® *‘What kind of government is this?’’ asked Patrick Henry. ‘‘Is 
this a Monarchy, like England—a compact between Prince and people; with 
checks on the former, to secure the liberty of the latter? Is this a Con- 
federacy, like Holland—an association of a number of independent States, 
each of which retain its individual sovereignty? It is not a democracy, 
wherein the people retain all their rights securely.’’? The ‘favoured bant- 
ling’’ would have had no name, even, had not James Wilson, *‘in the fertility 
of his genius, suggested the happy epithet of a Federal Republic.""'® 

Yet if the government had been truly a federal government, no complex 
internal checks would have been necessary. Luther Martin explained ‘‘that 
a federal government is formed by the States, as States that is in their 
Sovereign capacities, in the same manner as treaties and alliances are 
formed—That a sovereignty considered as such, cannot be said to have 
jarring interests or principles, the one aristocratic, and the other 
democratic; but that the principles of a sovereignty considered as a 
sovereignty, are the same, whether that sovereignty is monarchical, aristo- 
cratical, democratical, or mixed—.’’'' As we have seen, however, most of 
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the Anti-Federalists admitted the need for something other than a federal 
government for the United States, and they admitted in consequence the 
need for a structure more complex than an assembly of sovereigns.*!? 
Indeed, it is striking that while the Anti-Federalists often defended the pre- 
eminent place of the states in the general government formed by the Articles 
of Confederation and its very limited powers, they very seldom defended 
the absence from that government of any differentiation of functions or 
internal checks. 

We come, then, to the question of the structure of the government. 
Cecelia Kenyon is generally correct in saying that the Anti-Federalists fa- 
vored a system of separation of powers and checks and balances and would 
have dissented from the view that checks and balances are incompatible 
with genuine popular government.!? The Anti-Federalists typically 
criticized the Constitution because there was too little separation, not too 
much, and too few checks, not too many. Yet it is not quite accurate to say, 
as Kenyon does, that no one among the Anti-Federalists “‘attacked the 
general validity of the system of separation of powers and checks and bal- 
ances.’’ The full explanation is more complex. 

One of the major Anti-Federalist statements, the first essay by Centinel, 
does in fact contain a vigorous attack on the very principle of checks and 
balances.'* Centinel chose for his target John Adams, whose discussion of 
balanced government was probably the best preconstitutional treatment of 
this matter and was considered by Centinel to have been influential among 
the Philadelphia delegates.*'5 While considering the differences between 
Adams and the Anti-Federalists, however, we shall also need to see that in 
their understanding of balanced government they stand together in contrast 
to the great theoreticians of the Constitution, such as James Madison and 
James Wilson. ‘‘Mr. Adams's sine qua non of a good government,”’ Cen- 
tinel wrote, ‘tis three balancing powers whose repelling qualities are to 
Produce an equilibrium of interests, and thereby promote the happiness of 
the whole community.’’ Adams’ view is that the governors will always be 
actuated by self-interest and therefore that it is necessary “‘to create an 
opposition of interests between the members of two distinct bodies, in the 
exercise of the powers of government, and balanced by those of a third.’’'® 
According to Adams—and we are no longer relying on Centinel’s report— 
there have been only three discoveries in the constitution of free govern- 
ment since the time of Lycurgus: ‘‘representation, instead of collections of 
the people; a total separation of the executive from the legislative power, 
and of the judicial from both; and a balance in the legislature, by three 
independent, equal branches. . . .”"'7 The issue of representation need not 
concern us at present. The other two modern discoveries are of the utmost 
importance for the present discussion. As we shall see, the Anti-Federalists 
accepted and advocated a separation of legislative, executive, and judicial 
powers (or functions) and a system of checks and balances among them to 
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maintain the separation and to avoid a concentration of power. But Adams’ 
““balance”’ is essentially a balance within the legislature, and more impor- 
tant it is a balance of ‘‘orders’’ in the community—not hereditary orders but 
the natural arrangements of many, few, and one. This view cuts across and 
gets intertwined with the notion of a separation of the legislative, executive, 
and judicial functions; but the basic concern is with the balance of the 
different parts of the community, their different interests, and their different 
claims to rule, whether those parts are king, lords, commons; the many and 
the few; or any other fundamental differentiation.'* This approach grows 
out of the great tradition of the mixed regime.*!? As we shall see, the major 
Federalist theoreticians sharply modified or even abandoned this approach, 
providing a new statement of the whole issue of balanced government. 
Before considering this, however, we need to pursue further the Anti- 
Federalists’ disagreement with Adams. For it is here, more than in their 
responses to specific provisions of the Constitution, that their own view of 
the question of ‘‘mixed’’ or ‘‘complex”’ or ‘‘balanced’’ government be- 
comes most clear. 

What is crucial for this purpose is that Adams directly and explicitly 
rejects the idea of simple government. Centinel, on the other hand, advo- 
cates simple government, and most of the Anti-Federalists were at least 
inclined in that direction, despite all their participation in the discussion 
about balances. Centinel contends that a system such as Adams’ is beyond 
the wisdom of man to establish and maintain and that it would in any case 
not accomplish its objectives. ‘‘If the administrators of every government 
are actuated by views of private interest and ambition, how is the welfare 
and happiness of the community to be the result of such jarring adverse 
interests?’’ The true principle—or perhaps it would be better to say the pure 
or primary principle—of free government is not balance but responsibility. 
“I believe it will be found that the form of government, which holds those 
entrusted with power, in the greatest responsibility to their constituents, the 
best calculated for freemen.’’ A republican or free government can only 
exist where the people are virtuous and property evenly distributed; ‘‘in 
such a government the people are the sovereign and their sense or opinion is 
the criterion of every public measure; for when this ceases to be the case, 
the nature of government is changed, and an aristocracy, monarchy or 
despotism will rise on its ruin.’’?° This is of course a version of the argument 
for the small republic that we have considered above. Responsibility is best 
attained in a government of simple structure, under which the people can 
quickly and easily identify the source of abuse. Complex governments, A 
[Maryland] Farmer argued, ‘‘seem to bid defiance to all responsibility, (the 
only true test of good government) as it can never be discovered where the 
fault lies... .’°?! 

If this is a basic Anti-Federalist position, or at least tendency, why was it 
not more often explicitly put forward? Why did the Anti-Federalists spend 
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most of their time arguing about the inadequacy of the checks and balances 
provided in the Constitution rather than taking a firm stand for simple and 
responsible government? Part of the reason is that the conditions for simple 
government did not exist in the case of the general government; but there is 
a deeper problem, which is connected with the aristocratic tendency of 
government that we have already discussed.?? The case for simple govern- 
ment never seems to be squarely put, either in theory or in practice. The 
extraordinary men, who have an interest in great, enterprising, ambitious 
eres are in control of both the councils of state and the theory 
ooks. 


Is it. . . possible that governments of simplicity and equal right, can have 
been fairly dealt by in theory or practice? The votaries of tyranny and 
usurpation stand not alone—in bitter opposition; every man of enterprize, 
or superior talents and fortune, is interested to debase them, their banners 
have ever been deserted because they never can pay their troops.—The 
most amiable and sensible of mankind seems to have made a stand in favour 
of a mixed government, founded on the permanent orders and objects of 
men. Thither I suspect the American government is now tending. If it must 
be so—Let it go gently then—with slow and equal steps.?? 


It is almost as if the fate of simple government is sealed once simple 
government is questioned or challenged—which means whenever any man 
exercises his greater ambition, or wisdom, or virtue. As the Anti-Federalists 
saw an inevitable aristocratic impulse in civil society, so they saw an irre- 
sistible tendency toward complex government. And however much they 
regretted it—and unlike the Federalists they did regret it—they saw more or 
less the necessity of accepting this tendency and putting it to the service of 
liberty. John Adams stressed that there are numerous sources of inequality 
even in America, arising from differences ‘founded in the constitution of 
nature”’ in wealth, talents, and family background. These differences give 
rise to a “‘natural aristocracy,”” which ‘‘forms a body of men which contains 
the greatest collection of virtues and abilities in a free government, is the 
brightest ornament and glory of the nation, and may always be made the 
greatest blessing of society, if it be judiciously managed in the constitu- 
tion.’ But the natural aristocracy must be managed; otherwise it is danger- 
ous and cannot fail to lead to the destruction of the commonwealth. The 
instrument of management is a carefully designed complex government.*¢ 
However tempting the Anti-Federalists found Turgot’s contention that 
complex government was unnecessary in America because there were no 
fixed orders and all men were equal, they saw the force of Adams’ rebuttal. 
Thus A [Maryland] Farmer, one of the strongest advocates among the 
Anti-Federalists of simple government, was driven to conclude that the 
great task of a free people is to manage and control the natural aristocracy. 
‘In fine, in all governments by representation or delegation of power, 
where property is secured by fixed and permanent laws, from the rage of the 
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populace on one side, and the tyranny of a despot on the other, the aristoc- 
racy will and must rule; that is a number of the wealthiest individuals, and 
the heads of great families:—The perfection of all political wisdom is so to 
temper this aristocracy as to prevent oppression.” A (Maryland] Farmer’s 
view both of the problem and the solution was much like Adams’: ‘*The only 
remedy the ingenuity of man has discovered for this evil is—a properly 
constituted and independent executive, a vindex injuriaram—an avenger of 
public wrongs; who with the assistance of a third estate, may enforce the 
rigor of equal law on those who are otherwise above the fear of punishment. 

. "25 The result was of course a much less unfavorable view of a strong 
executive and even of hereditary orders than might have been expected. 

Many Anti-Federalists shared something of this view, though few had A 
[Maryland] Farmer’s insight. The Anti-Federal position is characterized, 
finally, not so much by a commitment to simple government as by a strong 
tendency to think in terms of a great and traditional alternative: on the one 
hand, simple, responsible government based on a small homogeneous 
population, and on the other hand, complex, balanced government based on 
more or less fixed and permanent orders. The Anti-Federalists were likely to 
hold that simple (or relatively simple) government is more conducive to 
freedom, that it should be preserved as long as possible, and that a hasty and 
crude attempt to imitate more mature forms can only be disastrous;?¢ but 
many saw merit in a balance of orders, as well as a more or less irresistible 
tendency in that direction. Their argument was that the Constitution failed 
to provide adequately for either simple government or balanced govern- 
ment. It was an imitation of the British government, built without the 
essential British materials. 

“In the British Government there are real balances and checks,”’ Patrick 
Henry argued; ‘‘In this system, there are only ideal balances. . . . The 
President and Senators have nothing to lose. They have not that interest in 
the preservation of the Government, that the King and Lords have in En- 
gland. They will therefore be regardless of the interests of the people.’’ This 
absence of checks based on the interests of permanent orders was what 
Henry meant when he said, ‘‘tell me not of checks on paper, but tell me of 
checks founded on self-love.’’*?” Henry, who had earlier objected that the 
Constitution had a squint toward monarchy, was teased for his warm praise 
of the British monarchy; but he freely owned ‘‘that if you cannot love a 
Republican Government, you may love the British monarchy. . . .”°?8 In 
America there could be no genuine monarchy; nor were there the social 
materials for a genuine differentiation of the two branches of the legislature. 
Thus The Federal Farmer warned that ‘‘the partitions between the two 
branches will be merely those of the building in which they sit: there will not 
be found in them any of those genuine balances and checks, among the real 
different interests, and efforts of the several classes of men in the commu- 
nity we aim at; nor can any such balances and checks be formed in the 
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present condition of the United States in any considerable degree of perfec- 
tion. . . ."’ The Federal Farmer thought that it was impossible that a Senate 
organized on ‘‘pure principles’’ could offset the democratic House of Rep- 
resentatives, and this important explanation followed: 

I Say, on pure principles; because I make a distinction between a senate that 
derives its weight and influence from a pure source, its numbers and wis- 
dom, its extensive property, its extensive and permanent connections; and a 
senate composed of a few men, possessing small property, small and unsta- 
ble connections, that derives its weight and influence from a corrupt or 
pernicious source; that is, merely from the power given it by the constitu- 
tion and laws, to dispose of the public offices, and the annexed emoluments, 
and by those means to interest officers, and the hungry expectants of 
offices, in support of its measures. I wish the proposed senate may not 
partake too much of the latter description.*?? 


The Anti-Federalists were, here again, the conservatives, believing that 
the framers of the Constitution had fallen awkwardly and dangerously be- 
tween the two stools of simple, responsible government and genuine bal- 
anced government. On the other hand, the Federalists claimed—or the most 
thoughtful of them did—that they had provided a new and better kind of 
balanced government. Consider, in contrast to The Federal Farmer’s view 
of a senate, James Madison's proposal to his fellow delegates in Philadel- 
phia. Madison argued that under American conditions the weight of the 
Senate would depend largely on the organization and powers given to it by 
the Constitution and not on anything intrinsic to its members or their social 
Status. He urged the framers, that is to say, not to try to represent a certain 
social order or to represent property in the Senate (although neither of these 
is entirely absent, even in Madison’s view), but to give their attention 
Primarily to the constitutional organization, powers, and operation of the 
body, which would determine its weight and character and thus its part in 
the overall balance of the government.*?° The Constitution established 
neither a simple government nor a traditional mixture of orders or estates. 
Neither was it an attempt, following John Adams and favored (once simple 
government was admitted to be impracticable) by many Anti-Federalists, to 
represent and balance the natural orders that exist in any civilized commu- 
nity. It was something new, at least in the sense that it was a full working out 
of principles partially or incompletely expressed in the state constitutions 
and in earlier American thinking.*?! James Monroe saw the distinction 
clearly and, unlike many of his Anti-Federal colleagues, accepted the new 
view. In former governments, he explained, the object of the distribution of 
powers had been to maintain ‘ta composition or mixture of aristocracy, 
democracy, and monarchy, each of which had a repellent quality which 
enabled it to preserve itself from being destroyed by the other two; so that 
the balance was continually maintained.’’ In America, on the other hand, 
the object of the division of power is to provide ‘‘a more faithful and regular 
administration,’’ and to prevent a union of governmental power, with all its 
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dangers for the people.*?? It is this new kind of balanced government that is 
described and defended in The Federalist and of which James Madison is 
the chief theoretician. 

This new kind of balanced government can best be explored by ap- 
proaching it through the separation of powers, the need for which, as 
Cecelia Kenyon correctly says, the Anti-Federalists fully accepted. A Penn- 
sylvania Anti-Federalist made a common complaint when he wrote of the 
proposed Constitution that ‘tthe LEGISLATIVE and EXECUTIVE powers are 
not kept separate as every one of the American constitutions declares they 
ought to be; but they are mixed in a manner entirely novel and unknown, 
even in the constitution of Great Britain. . . .’’>> Even Centinel, who advo- 
cated a unicameral legislature, assumed as a matter of course ‘‘separating 
the executive and judicial.’’ He argued, indeed, that *‘the chief improve- 
ment in government, in modern times, has been the compleat separation of 
the great distinctions of power; placing the /egislative in different hands 
from those which held the executive; and again severing the judicial part 
from ordinary administrative.’’ And Brutus, while contending for the prin- 
ciple of strict accountability to the people, went on to say that ‘‘to have a 
government well administered in all its parts, it is requisite the different 
departments of it should be separated and lodged as much as may be in 
different hands.’’34 

The assumption behind such a separation (although neither Federalists 
nor Anti-Federalists give it much attention) is that all governments perform 
certain kinds of functions, which are best performed in distinctive ways and 
by distinctive kinds of bodies. ‘‘It is one of the greatest advantages of a 
government of different branches, that each branch may be conveniently 
made conformable to the nature of the business assigned to it. . . .*35 The 
legislative function requires large numbers, more or less public gatherings, 
procedures to foster deliberation, etc. The executive function requires, as 
was said so often, secrecy, energy and dispatch. Judging requires manifest 
impartiality and special training in the artificial reasoning of the law. With 
each branch distinct from the others, each can perform its function in its 
appropriate way. This division is not aimed primarily at mutual checking but 
at the efficient performance of certain kinds of tasks.*3° But two consid- 
erations of mutual checking immediately enter. First, there is a political 
dividend arising out of the functional distinction and the independence of 
the several branches: if one department becomes tyrannical or stupid, the 
others may remain sound and thus, to some extent, prevent tyranny or 
stupidity from seizing the whole government. Second, however, the func- 
tional distinction needs to be secured. To maintain their distinctiveness the 
different branches must be independent, and they require some defense of 
their independence. Mere parchment barriers will not suffice. Each branch 
will tend to encroach on the others, if only because of the extreme difficulty 
of drawing perfectly clear lines between their respective functions. ** After 
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discriminating, therefore, in theory, the several classes of power, as they 
may in their nature be legislative, executive, or judiciary, the next and most 
difficult task is to provide some practical security for each, against the 
invasion of the others.’’3? There are two ways of doing this: by providing an 
appeal to some common superior—in this case presumably the people 
themselves—or by providing a capacity of self-defense in the several 
branches. The former, apart from its other difficulties, is scarcely feasible 
for everyday use in a large and diverse country, and it was not in fact 
advocated as such by the Anti-Federalists.*3% The latter was the main re- 
liance in the Constitution, as it had been in Britain and in the states. This 
required that the three branches be brought into legitimate contact with one 
another to avoid illegitimate encroachment; they must be brought together 
for the purpose of keeping them apart.*? Thus the executive might be given a 
veto over legislation for the purpose of securing executive independence, 
which is in turn necessary to perform effectively the executive function. 
Most of the Anti-Federalists accepted this in principle,**° although some 
seemed to think that even this limited ‘‘mixing’’ should be avoided, and 
many thought that the Constitution had gone so far in the mixing as to 
endanger the separation. While it is true that there may be an incidental 
security deriving from such checks, the emphasis intended is on the func- 
tional discrimination. 

Another step in this argument is to regard separation as a way of promot- 
ing wise deliberation. Thus one Federalist writer denied Centinel’s conten- 
tion that the branches ‘‘were intended to balance one another,”’ explaining 
that ‘they all have the same interest’’—i.e., that they do not represent 
different estates or orders.**! ‘‘The sole intention of [the separation] is to 
produce wise and mature deliberation. Experience teaches us that individu- 
als or simple bodies of men are liable to rash and hasty decisions—to party 
influence and cabal—that we are generally fond of what originates with 
ourselves—and that another person of no greater ability than ourselves, will 
easily discern a blemish in our productions to which we are blind until it be 
pointed out.’’*42 Arguments like this were extensions of the view of the 
separation of powers as promoting the proper conduct of the government's 
business by keeping the bodies that perform the functions of government 
Separate and distinct. 

In practice it is easy to move from considerations of this kind to a differ- 
ent notion of ‘‘balanced government,”’ in which the separation of govern- 
mental power and mutual checking are seen as desirable quite apart from 
functional differentiation. In principle, however, this second view originates 
not with different governmental functions and their different modes but with 
government or political power per se. Political power is necessary but it is 
dangerous, and a way of guarding against the danger is to divide the power 
and arrange it in ways that prevent too much of it from accumulating in any 
one set of hands. Since the sovereign power in a state was traditionally held 
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to reside in the legislature, the problem of concentration of power and the 
solution of dividing and balancing power were often applied to the legisla- 
ture only.**? There is no necessary identity between this separation of 
power, as we may call it, and the earlier separation of functions. A usual 
view would have been that there should be a separation of the legislative, 
executive, and judicial functions and a separation and balancing of power 
within the legislature. (And this would be likely, in turn, to be connected, as 
in Adams’ case, with the balancing of social orders.) However, a separation 
of functions and a separation of power easily become linked and confused. 
The functional differentiation can be used to distribute power.** In par- 
ticular, the legislature may not only be divided from within but it may be 
made part of a broader balance. The practical danger of legislative 
sovereignty is met by external as well as internal checks. And the theoreti- 
cal claim of legislative sovereignty is met by the notion that the legislature is 
not sovereign but is the mere creature of the Constitution (behind which 
stands of course the people), which apportions power to the legislature and 
establishes limits on it as one among several instrumentalities of govern- 
ment and which enforces those limits by a nicely arranged scheme of con- 
stitutional (not merely legislative) balance. 

The complex or balanced government provided for in the Constitution is, 
then, fundamentally a balance of constitutional orders or powers, blended 
with a constitutional differentiation of functions, formed by the makers of 
the Constitution and requiring only the impulse of popular consent to 
breathe life into it and the private interests and ambitions of citizens and 
representatives to keep it in motion. It was on this basis that James Wilson 
considered it the distinction of the Americans to have invented a mixed 
government made wholly out of popular elements. ‘* What is the nature and 
kind of that government which has been proposed for the United States by 
the late Convention? In its principle, it is purely democratical. But that 
principle is applied in different forms, in order to obtain the advantages, and 
exclude the inconveniences, of the simple modes of government.’’*45 The 
differences are not derived from natural or conventional differentiations of 
society but are constitutional or legal constructs. 

In their different ways and according to their various capacities, the 
Anti-Federalists doubted the theoretical soundness, the practical feasibility, 
and even the good intentions of this new kind of balanced government.**° 
While accepting the need for a separation of functions—and typically in- 
sisting that the Constitution did not go far enough in this respect—the 
Anti-Federalists became uneasy as concern shifted to what we have called a 
Separation and balancing of power. They conceded only reluctantly the 
insufficiency of simple popular government, and they were likely to judge 
constitutional arrangements according to how well they secured popular 
responsibility, a test that the proposed Constitution seemed to fail. 
Moreover, to the extent that the Anti-Federalists accepted the need for 
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some form of complex government beyond a mere division of functions, 
they thought in traditional terms of a government composed of representa- 
tives of social orders—either the fixed orders of a mature Britain or the 
natural orders of a youthful America. Only such a mixture, intimately tied to 
the divisions inherent in society, could provide genuine checks among the 
parts of the government and thereby prevent the government from becom- 
ing independent of and hostile to the society. The Anti-Federalists admitted 
that there were slender materials for such a mixture in the United States, 
which was all the more reason for proceeding slowly and letting American 
government mature as American society matured. Instead, the framers 
rushed into a mere constitutional imitation of mixed government, which 
combined great powers with severely limited popular responsibility and 
ineffective internal checks. 
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It is often said that the major legacy of the Anti-Federalists is the Bill of 
Rights. Many of their suggestions found their way into the proposals for 
amendment made by state ratifying conventions and thence into the first ten 
amendments adopted in 1791. Three kinds of rights were stressed: the usual 
common law procedural rights in criminal prosecutions, liberty of con- 
science, and liberty of the press. The Anti-Federalists insisted that the 
Constitution should explicitly recognize the traditional procedural rights: to 
be safe from general search and seizure, to be indicted by grand jury, to trial 
by jury, to confront witnesses, and to be protected against cruel and unusual 
punishments. The most important of these was the trial by jury, and one of 
the most widely uttered objections against the Constitution was that it did 
not provide for (and therefore effectively abolished) trial by jury in civil 
cases. The Federalists’ claim that practice among the states in this respect 
varied too much to provide a general rule was either denied by the Anti- 
Federalists or used as a further argument against the feasibility of con- 
solidation. Regarding liberty of conscience, the Anti-Federalists’ position 
was complex. Typically they favored both governmental encouragement of 
religion and liberty of individual conscience.'! The first proposal of the 
minority of the Pennsylvania convention was that rights of conscience shall 
be held inviolable and that no state provision regarding liberty of conscience 
shall be abridged by the federal government.*? Some Anti-Federalists pro- 
fessed to see in the prohibition against a religious test for officers of the 
United States a power to regulate religious beliefs in general, to which this 
prohibition was an exception.*? The rights of conscience should be secured, 
even though there was no immediate threat. Times change, and ‘‘the seeds 
of superstition, bigotry and enthusiasm, are too deeply implanted in our 
minds, ever to be eradicated. . . .’’°4 The third area of concern was liberty of 
the press, often declaimed upon by the Anti-Federalists as the palladium of 
American liberties.** ‘‘It is the opinion of some great writers,’’ Centinel 
argued, “‘that if the liberty of the press, by an institution of religion, or 
otherwise, could be rendered sacred, even in Turkey, that despotism would 
fly before it.’’ ‘I say,’ another Anti-Federalist insisted, ‘‘that a declaration 
of those inherent and political rights ought to be made in a BILL OF RIGHTS, 
that the people may never lose their liberties by construction. If the liberty 
of the press be an inherent political right, let it be so declared, that no despot 
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however great shall dare to gain say it.”’*® All of these concerns were 
pressed with enough vigor so that the Constitution was adopted only on the 
understanding that one of the first items of business of the new government 
would be the framing of amendments. 

While the Federalists gave us the Constitution, then, the legacy of the 
Anti-Federalists was the Bill of Rights. But it is an ambiguous legacy, as can 
be seen by studying the debate. Indeed, in one sense, the success of the Bill 
of Rights reflects the failure of the Anti-Federalists. The whole emphasis on 
reservations of rights of individuals implied a fundamental acceptance of the 
‘‘consolidated’’ character of the new government. A truly federal govern- 
ment needs no bill of rights. Indeed, there were some Federalists who tried 
to use the Anti-Federalists’ federalism to destroy the Anti-Federalists’ ar- 
gument for a bill of rights (incidentally undermining their own position). One 
Alfredus contended, for example, that a bill of rights was not necessary 
because the Constitution was a compact not between individuals but be- 
tween sovereign and independent societies.” This argument is easy enough 
to answer, and the Anti-Federalists often answered it: the government 
under the Constitution was not a mere compact of sovereign states—at least 
not in its operation—and it was not exempt from the need for a bill of rights 
on that account. But in making this reply the Anti-Federalists decisively 
abandoned the doctrine of strict federalism. 

A more substantial ‘‘federal’’ argument against a bill of rights was made 
by James Wilson in his famous ‘*State house speech”’ of 4 October 1787. 
Wilson acknowledged the maxim often put forward by the Anti-Federalists 
that in establishing governments all powers not expressly reserved are pre- 
sumed to be granted, but he denied that it applied to the proposed general 
government, because that was to be a government of specifically enumer- 
ated powers. Whereas in the state constitutions the people ‘‘invested their 
representatives with every right and authority which they did not in explicit 
terms reserve,”’ under the proposed Constitution “‘the congressional power 
is to be collected, not from tacit implication, but from the positive grant 
expressed in the instrument of the union. Hence, it is evident, that in the 
former case, everything which is not reserved is given; but in the latter the 
reverse of the proposition prevails, and everything which is not given is 
reserved.’’ Thus, Wilson concluded, “‘it would have been superfluous and 
absurd to have stipulated with a federal body of our own creation, that we 
should enjoy those privileges of which we are not divested, either by the 
intention or the act that has brought the body into existence.’’* This is a 
substantial argument; it was heavily relied on by defenders of the Constitu- 
tion; and the basic theory on which it rests has become a part of American 
constitutional orthodoxy. Yet it has some serious difficulties, especially 
when applied to the question of a bill of rights. 

Wilson’s position depends on the assumption that the ‘‘powers’’ dele- 
gated to the government are fairly easily identifiable and unambiguous. 


65 


What the Anti-Federalists Were For 


Thus, for example, he contended that there is no ‘‘power’’ granted to the 
federal government ‘‘to regulate literary publications’? and therefore no 
need for a reservation in favor of liberty of the press. If Congress should 
enact such a law, the judges would declare it null and void because ‘‘in- 
consistent with those powers vested by this instrument in Congress. . . .””? 
But (even leaving aside the question of libel and seditious libel)'° the general 
government is given authority to lay and collect taxes and to regulate com- 
merce, for example, and could not either of these be used to stifle the press? 
More generally, does not the general government, in the pursuit of its dele- 
gated powers, have implied powers that need to be limited for the sake of 
individual liberties? Cannot the federal government define crimes and 
criminal procedures, in connection with federal postal regulations, for 
example; and is there not therefore a need for procedural restraints of the 
traditional kind? Brutus made the argument thus: ‘*The powers, rights, and 
authority, granted to the general government by this constitution, are as 
complete, with respect to every object to which they extend, as that of any 
State government—It reaches to every thing which concerns human 
happiness—Life, liberty, and property, are under its controul. There is the 
same reason, therefore, that the exercise of power, in this case, should be 
restrained within proper limits, as in that of the state governments.”*!! 

The constitutional grant of power to Congress—so laconic and broad—is 
an argument in favor of a bill of rights, not against it. In fact, said the 
satirical Aristocrotis, ‘‘this constitution is much better and gives more scope 
to the rulers than they durst safely take if there was no constitution at all; for 
then the people might contend that the power was inherent in them; and that 
they had made some implied reserves in the original grant; but now they 
cannot, for every thing is expressly given away to government in this 
plan."’'? Who can overrule the pretensions of Congress that any particular 
law is ‘necessary and proper’’? ‘‘No one; unless we had a bill of rights to 
which we might appeal, and under which we might contend against any 
assumption of undue power and appeal to the judicial branch of the govern- 
ment to protect us by their judgements.’’'? 

The inadequacy of Wilson’s argument is further demonstrated by the 
presence in the Constitution of a truncated bill of rights. Why was there any 
need to restrict the suspension of the writ of habeas corpus or to prohibit 
granting titles of nobility? Where were such powers granted? The very few 
Federalists who made any attempt to meet this objection sought to show 
that these were exceptions to implied powers, '* but this only reenforced the 
contention that the ‘‘powers’’ granted are anything but simple and 
unambiguous—that they are in fact complex and doubtful and capable of 
great extension. 

Nor was it any use to point, as some Federalists did, to the state bills of 
rights or to the general principles of the common law. The Constitution is an 
original compact, dependent on nothing but itself. It ‘tis not dependent on 
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any other book for an explanation, and contains no reference to any other 
book. All the defences of it, therefore, so far as they are drawn from the 
state constitutions, or from maxims of the common law, are foreign to the 
purpose.’’!> 

Even if it were granted that a bill of rights was, strictly speaking, un- 
necessary, the Anti-Federalists asked, why not be safe? What is the harm? 
Would it, Patrick Henry asked, have taken too much paper? One answer 
was that a bill of rights would be positively dangerous, because, as Wilson 
explained, ‘‘it would imply that whatever is not expressed was given, which 
is not the principle of the proposed constitution.”’!® There is some basis for 
this view. Yet the Anti-Federalists could forcefully contend that any harm 
of this kind had already been done by the reservations in behalf of individual 
rights included in the Constitution. And, all things considered, this 
Federalist argument seemed a bit sophistical. ‘This indeed is a distinction 
of which the votaries of scholastic philosophy might be proud—but in the 
political world, where reason is not cultivated independently of action and 
experience, such futile distinctions ought not to be agitated.”"!” 

Despite all their rhetorical emphasis on a bill of rights, however, the 
Anti-Federalists were typically quite doubtful about the practical utility of 
this kind of provision in the new Constitution. Thus Samuel Chase wrote to 
John Lamb, ‘A declaration of rights alone will be of no essential service. 
Some of the powers must be abridged, or public liberties will be endangered, 
and, in time, destroyed.’’'® Of far more practical importance than bills of 
rights were the powers and structure of the general government—the unlim- 
ited power to tax, for example, and the inadequate representation in the 
federal legislature. A bill of rights, without more, would make little dif- 
ference. Why, then, did the Anti-Federalists emphasize a bill of rights as 
much as they did? Why did they invite the brilliantly successful Federalist 
tactic of first standing fast on all points, then opening the door to a bill of 
rights and watching the Anti-Federalists stumble through it to a strong na- 
tional government? In some cases they doubted that they could win on the 
greater questions. In many cases they must have been influenced by the 
rhetorical attractiveness of arguments for bills of rights compared to argu- 
ments about state prerogatives and federal powers. But there were also 
deeper reasons. The debate over the bill of rights was an extension of the 
general debate over the nature of limited government, and at this level the 
Anti-Federalists can perhaps claim a substantial, though not unmitigated, 
accomplishment. 

‘‘I presume,’ one Anti-Federalist wrote, “that the liberty of a nation 
depends, not on planning the frame of government, which consists merely in 
fixing and delineating the powers thereof; but on prescribing due limits to 
those powers, and establishing them upon just principles.’’'® Yet this seems 
a bit odd. If liberty depends on establishing limits on government, what is 
government itself for? The problem arises even more sharply in a comment 
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by the wise Brutus: ‘‘ . . . in forming a government on its true principles, the 
foundation should be laid . . . by expressly reserving to the people such of 
their essential natural rights, as are not necessary to be parted with.’’2° 
Again, is this not putting the cart before the horse? However necessary a 
reservation of rights may be, how can the foundation of government be laid 
in reservations against that very government? To answer that question is to 
grasp the Anti-Federalist case for a bill of rights in its most fundamental 
aspect. 

The Federalists contended that the proponents of a bill of rights failed to 
grasp the crucial fact that a constitution is a bill of rights. A bill of rights was 
unnecessary, Judge McKean told the Pennsylvania ratifying convention; 
“for in fact the whole plan of government is nothing more than a bill of 
rights—a declaration of the people in what manner they choose to be gov- 
erned.’’*! ‘‘What have we to do with bills of rights?” Edmund Randolph 
asked his fellow Virginians. Many states have none, and the predilection for 
it has arisen from a misunderstanding of its principles. In England, where 
the king might do what he liked in the absence of restraint, the bill of rights 
is needed; but in a republic it is useless if not dangerous.?? A country free 
from its birth and resting on constitutions establishing government and 
granting its powers has no need to imitate the bills of rights of a country that 
established its liberty by gradual encroachments on royal prerogative.?? The 
place to look for security of liberty is not in bills of rights, Benjamin Rush 
said, but in a pure and adequate representation. He considered it ‘‘an honor 
to the late convention, that this system has not been disgraced with a bill of 
rights,’’ although he intended no reflection upon those states ‘‘which have 
encumbered their constitutions with that idle and superfluous instru- 
ment.’’?4 **Men in full possession and enjoyment of all their natural rights, 
cannot lose them but in two ways, either from their own consent, or from 
tyranny. This Constitution, neither implies the former, nor creates an av- 
enue to the latter. Therefore no cause can operate to this effect ,—because 
the people, are always both able and ready, to resist the encroachments of 
Supreme Power.’’?5 

One reply to these arguments—one that strikes the Federalists close to 
home—is that the supremacy of the people does not secure the rights of 
individuals and minorities against the majority. As we have seen, some of 
the Anti-Federalists argued that one of the functions of a bill of rights in a 
republican government is to serve as a check against majority faction. To 
the question, whom does a bill of rights protect in a popular government? 
Agrippa answered: ‘‘such a government is indeed a government by our- 
selves; but as a just government protects all alike, it is necessary that the 
sober and industrious part of the community should be defended from the 
rapacity and violence of the vicious and idle. A bill of rights therefore ought 
to set forth the purposes for which the compact is made, and serves to 
secure the minority against the usurpation and tyranny of the majority."’? 
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Moreover, the Anti-Federalists contended that this constitution was not an 
adequate bill of rights. If ever there was a case for an explicit reservation of 
individual rights, the proposed constitution provided one, with its very ex- 
tensive powers, its shadow of genuine representation, and its weak and 
dubious checks on the encroachments of the few. Identical considerations 
apply to the Federalist argument that the states would serve as powerful 
checks on the general government.?’ If the general government lays exces- 
sive taxes, ‘‘the constitution will provide . . . no remedy for the people or 
the states—the people must bear them, or have recourse, not to any con- 
stitutional checks or remedies, but to that resistance which is the last resort, 
and founded in self-defence.’’*?® The state legislatures can only check the 
general legislators ‘‘by exciting the people to resist constitutional laws.’’*?° 
The best of the Federalists understood the validity of this point. Although 
they judged the states’ intrinsic advantages to be weightier, longer-lasting, 
and more dangerous than did the Anti-Federalists, they saw that the Con- 
stitution placed the weight of legality on the side of the federal government. 
The ultimate check is, indeed, the revolutionary one, made more significant, 
however, by the support and coherence that the state governments will lend 
the populace in case of such an ultimate resort. After all, Publius empha- 
sized, along with many defenders of the Constitution, the ultimate security 
of the people rests in their understanding of their rights and their willingness 
to defend them.*3° 

This leads to the deepest level of the argument over a bill of rights. The 
final Federalist answer to the question, what harm can a bill of rights do? 
was the seldom explicitly stated fear that a bill of rights, especially undue 
emphasis on a bill of rights, might weaken government, which is the first 
protection of rights and which was in 1787 in particular need of strengthen- 
ing. The first defense of individual rights is a government able to accomplish 
the necessary tasks of self-defense, regulation of commerce, administration 
of justice, etc. Loose and easy talk about rights was likely to distract atten- 
tion from the difficult but fundamental business of forming a government 
capable of doing the things that have to be done to protect rights.*?! 

The Anti-Federalists replied that the need for government is not yet the 
bedrock of the free republic. For there remains the question, what does that 
government depend on? On nothing, as the Federalists themselves admit, 
but the people themselves, specifically on the people’s understanding of the 
purpose of government, their sharp-eyed scrutiny of the actions of govern- 
ment, and their willingness to resist the encroachments of that government 
on their own behalf and that of their fellow citizens. An enumeration of 
individual rights and of the basic principles of free government at the head of 
the Constitution ‘‘can inspire and conserve the affection of the native coun- 
try, they will be the first lesson of the young citizens becoming men, to 
sustain the dignity of their being. ...” Specific reservations in favor 
of individual liberty actually strengthen republican government by 
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strengthening the people’s attachment to it.32 Even admitting that all rights 
not expressly given up are reserved, and admitting of course that no bill of 
rights can add anything to men’s natural rights, there are ‘‘infinite advan- 
tages,’’ The Federal Farmer insisted, in an enumeration of reserved rights. 


We do not by declarations change the nature of things, or create new truths, 
but we give existence, or at least establish in the minds of the people truths 
and principles which they might never otherwise have thought of, or soon 
forgot. If a nation means its systems, religious or political, shall have dura- 


tion, it ought to recognize the leading principles of them in the front page of 
every family book.33 


This is the reason for bills of rights serving, as they often did in the state 
constitutions, as preambles, often of an exhortatory kind. This is the reason 
for apparently paradoxical arguments like that of Brutus, that reservations 
of individual rights precede, in principle, the very government against which 
those reservations are made. The fundamental case for a bill of rights is that 
it can be a prime agency of that political and moral education of the people 
on which free republican government depends. The famous Virginia Decla- 
ration of Rights of 1776 held “‘that no free government, or the blessings of 
liberty, can be preserved to any people, but by a firm adherence to justice, 
moderation, temperance, frugality, and virtue, and by frequent recurrence 
to fundamental principles.’’>4 One of the main texts in which these princi- 
ples are to be read is a well-formed bill of rights, reminding citizens of the 
beginning and therefore of the end of civil government. 
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The Anti-Federalists lost the debate over the Constitution not merely be- 
cause they were less clever arguers or less skillful politicians but because 
they had the weaker argument. They were, as Publius said, trying to rec- 
oncile contradictions. There was no possibility of instituting the small re- 
public in the United States, and the Anti-Federalists themselves were not 
willing to pay the price that such an attempt would have required. A basis 
for republican government and the solution of the problems of republican 
government had somehow to be found in the great and complex republic. To 
this task the framers directed their attention, and the Constitution was their 
magnificent response. The Federalists, moreover, reminded Americans that 
the true principle of the Revolution was not hostility to government but 
hostility to tyrannical government. They sought to recover the balance that 
Americans had lost in the zeal of revolution. ‘‘There is no quarrel between 
government and liberty; the former is the shield and protector of the latter. 
The war is between government and licentiousness, faction, turbulence, and 
other violations of the rules of society, to preserve liberty.’”! 

In the commencement of a revolution which received its birth from the 
usurpations of tyranny, nothing was more natural than that the public mind 
should be influenced by an extreme spirit of jealousy. To resist these en- 
croachments, and to nourish this spirit, was the great object of all our public 
and private institutions. The zeal for liberty became predominant and ex- 
cessive. In forming our Confederation, this passion alone seemed to actuate 
us, and we appear to have had no other view than to secure ourselves from 
despotism. The object certainly was a valuable one, and deserved our ut- 
most attention; but, sir, there is another object, equally important, and 
which our enthusiasm rendered us little capable of regarding: I mean a 
principle of strength and stability in the organization of our government, and 
vigor in its operations.*? 


The framers of the Articles of Confederation, misled by the vigor and 
good sense displayed by the people during the war, made the ‘‘amiable 
mistake’’ of thinking that the Americans needed no government, “‘that the 
people of America only required to know what ought to be done to do it.””’ 
The Americans are, however, like other men, which is to say that they 
cannot be relied on to govern themselves voluntarily. The Anti-Federalists’ 
fondness for the small republic and their concern with the inculcation of 
civic virtue amounted to an attempt to push aside this harsh truth.* Thus 
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they refused to accept, or they accepted only halfheartedly, that the prime 
need was a government with a capacity to govern and not dependent for its 
goodness and trustworthiness on the everyday goodness and trustworthi- 
ness of the people or their representatives. The Constitution was designed 
so that, as far as possible, the ordinary operations of government would call 
for little more than the reliable inclination of men to follow their own inter- 
ests, fairly narrowly understood. This system has been remarkably, if not 
gloriously, successful. 

If, however, the foundation of the American polity was laid by the 
Federalists, the Anti-Federalist reservations echo through American his- 
tory; and it is in the dialogue, not merely in the Federalist victory, that the 
country’s principles are to be discovered. The Anti-Federalists were easily 
able to show that the Constitution did not escape reliance on republican 
virtue. One of the chief replies to the critics’ descriptions of dangers of the 
new and powerful general government was that the American people could 
be trusted to elect good men to office and to keep them under scrutiny while 
there. There were frequent remarks like that of James Wilson that the fram- 
ers must have assumed that the people and the states would give proper 
attention to the men elected to the legislature: ‘‘If they should now do 
otherwise, the fault will not be in Congress, but in the people . . . them- 
selves. I have mentioned oftener than once, that for a people wanting to 
themselves, there is no remedy.’’> *‘Let the Americans be virtuous,”’ an 
anonymous Federalist wrote, ‘‘let them be firm supporters of Re- 
publicanism—let them have confidence in their representatives—then their 
Liberties will be secured to them, and peace and prosperity will ensue.’’*® 
Nor were these only the arguments of lesser Federalist thinkers or the ones 
least free of the old reliance on civic virtue. Madison himself defended the 
provisions for representation on the ground that ‘‘the people will have virtue 
and intelligence to select men of virtue and wisdom.’’ He went on to ask: 


Is there no virtue among us? If there be not, we are in a wretched situation. 
No theoretical checks, no form of government, can render us secure. To 
suppose that any form of government will secure liberty or happiness with- 
out any virtue in the people is a chimerical idea. If there be sufficient virtue 
and intelligence in the community, it will be exercised in the selection of 
these men; so that we do not depend on their virtue, or put confidence in our 
rulers, but in the people who are to choose them.’ 


Publius, too, perhaps the least equivocal advocate of the constitutional 
system of channeled self-interest, remarked that the genius of the American 
people is such as to make it unlikely that they will put up with the loss of 
their liberty, or will take no interest in the activities of the government, or 
will choose ignorant or bad men as representatives. The crucial point is 
conceded in The Federalist, no. 55, where Publius argues that ‘‘as there isa 
degree of depravity in mankind which requires a certain degree of cir- 
cumspection and distrust, so there are other qualities in human nature, 
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which justify a certain portion of esteem and confidence. Republican gov- 
ernment presupposes the existence of these qualities in a higher degree than 
any other form.’’® Publius did not here name the ‘‘other qualities’’—itself a 
point of some interest—but they must include an enlightened understanding 
of the objects of government, a degree of public-spiritedness, a participation 
in citizenship as distinct from a merely private life. 

Given this kind of argument, the Anti-Federalists could rightly contend 
that the new Constitution does, after all, depend on something like re- 
publican virtue. It is distinguished not by emancipation from this old de- 
pendence but by a lack of much attention to the question of how that 
necessary republican virtue can be maintained. As they took for granted a 
certain kind of public-spirited leadership,*® so they took for granted the 
republican genius of the people; but that cannot prudently be taken for 
granted. 

The Federalist solution not only failed to provide for the moral qualities 

that are necessary to the maintenance of republican government; it tended 
to undermine them. Will not the constitutional regime, the Anti-Federalists 
asked, with its emphasis on private, self-seeking, commercial activities, 
release and foster a certain type of human being who will be likely to destroy 
that very regime? 
It is alledged that the opinions and manners of the people of America, are 
capable to resist and prevent an extension of prerogative or oppression; but 
you must recollect that opinion and manners are mutable, and may not 
always be a permanent obstruction against the encroachments of govern- 
ment; that the progress of a commercial society begets luxury, the parent of 
inequality, the foe to virtue, and the enemy to restraint; and that ambition 
and voluptuousness aided by flattery, will teach magistrates, where limits 
are not explicitly fixed to have separate and distinct interests from the 
people, besides it will not be denied that government assimilates the man- 
ners and opinions of the community to it. Therefore, a general presumption 
that rulers will govern well is not a sufficient security.*"° 


Can a legal system for the regulation of private passions to the end that 
those passions may be more fully gratified serve as the foundation of civic 
virtue? Montesquieu argued that the virtue required in a republican gov- 
ernment is *‘the love of laws and of our country,”’ that such love ‘‘requires a 
constant preference of public to private interest,”’ that ‘‘every thing . . . 
depends on establishing this love in a republic; and to inspire it ought to be 
the principal business of education. . . .’’!! The question is whether the 
Constitution, as the Federalists understood it, succeeded in laying that ar- 
gument to rest. The Anti-Federalists contended that it did not; ‘*Whatever 
the refinement of modern politics may inculcate, it still is certain that some 
degree of virtue must exist, or freedom cannot live.’’ They rejected “*Man- 
dervill’s [sic] position . . . ‘that private vices are public benefits.” . . .”"'? 

The Federalists did not, it should be emphasized, rely on some unseen 
hand to produce public good out of individual selfishness. The foundation 
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was the Constitution, and the working of the system depended upon an 
attachment of the people to the Constitution. It was admitted that that 
attachment was not sufficiently assured by narrow self-interest. Whereas 
the Federalists regarded this as a somewhat peripheral problem, however, 
to be dealt with by avoiding certain kinds of mistakes and providing auxil- 
iary institutions, such as judicial review, the Anti-Federalists saw it as a 
permanent and central concern of the republic. 

The matter was canvassed most profoundly on the Federalist side by 
Publius in The Federalist, no. 49, and by Chief Justice John Marshall in his 
Opinion in Marbury v. Madison."? A brief consideration of the former will 
suffice for the present purpose. The specific question was how to settle 
disputes between the different departments of government and whether 
provision should be made, as Jefferson had suggested, for appeals in such 
cases to the people. Publius treated this proposal with great respect, due not 
only to its author but also to its theoretical cogency, given the principles of 
popular government; but he rejected it. Two arguments are of special im- 
portance here. First, he suggested that every appeal to the people ‘‘would 
carry on implication of some defect in the government,” and ‘‘frequent 
appeals would in great measure deprive the government of that veneration, 
which time bestows on every thing, and without which perhaps the wisest 
and freest governments would not possess the requisite stability.’’ While a 
nation of philosophers would be led to revere the laws by an enlightened 
reason, ‘‘in every other nation, the most rational government will not find it 
a superfluous advantage, to have the prejudices of the community on its 
side.’’ Second, Publius pointed to the danger of *‘disturbing the public tran- 
quillity by interesting too strongly the public passions. . . . Notwithstanding 
the success which has attended the revisions of our established forms of 
government and which does so much honor to the virtue and intelligence of 
the people of America, it must be confessed that the experiments are of too 
ticklish a nature to be unnecessarily multiplied.’’*'4 

The basis of this argument is a radical disjunction between the founding of 
the government and its operation. The circumstances conducive to the good 
operation of a government under a properly constructed constitution (e.g., a 
wide variety of interests) are extremely pernicious in the making or altering 
of the Constitution.'* American constitutional reform occurred during a 
time when sharp diversities of opinion were muted and patriotic sentiments 
relatively great, when confidence in leaders was high, and when excesses of 
liberty had made the people willing to accept a sound constitution. It was 
the Americans’ good fortune that the need for constitutional reform coin- 
cided with circumstances conducive to it, but these circumstances are rare 
and the coincidence unlikely. As a general rule, ‘‘a people does not reform 
with moderation.”’!® It is necessary that every precaution be taken not to 
upset that original patriotic act and to preserve and foster reverence for the 
laws, and particularly for the highest law. The Federalist authors did not 
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argue, as Lincoln later did, that reverence for the laws ought to become the 
political religion of the nation. They took a narrower view of the problem 
and proposed more modest means. The task of basic lawmaking having been 
done, in the main successfully, the aim must be to avoid reopening the 
fundamental political questions, which were hardly likely to be so well 
answered another time, and to let time do its work of fostering veneration. 
Publius’ argument was a negative one: do nothing to disturb “‘that venera- 
tion, which time bestows on everything.”’ 

But will the mere passage of time be enough? Many of the Anti- 
Federalists thought that it would not, that the passage of time would mag- 
nify the difficulty of preserving the American republic, rather than over- 
coming it. The Revolutionary preoccupation with liberty, which may have 
made men forget the need for government, nevertheless had a profound 
effect in holding the American governments true to their ends. And the spirit 
of the Revolution was a spirit of dedication to the common good. 


It is next to impossible to enslave a people immediately after a firm 
struggle against oppression, while the sense of past injury is recent and 
strong. But after some time this impression naturally wears off;—the ardent 
glow of freedom gradually evaporates;—the charms of popular equality, 
which arose from the republican plan, insensibly decline;—the pleasures, 
the advantages derived from the new kind of government grow stale through 
use. Such declension in all those vigorous springs of action necessarily 
produces a supineness. The altar of liberty is no longer watched with such 
attentive assiduity;—a new train of passions succeeds to the empire of the 
mind;—different objects of desire take place;—and, if the nation happens to 
enjoy a series of prosperity, voluptuousness, excessive fondness for riches, 
and luxury gain admission and establish themselves—these produce venal- 
ity and corruption of every kind, which open a fatal avenue to bribery. 
Hence it follows, that in the midst of this general contageon a few men—or 
one—more powerful than all the others, industriously endeavor to obtain all 
authority; and by means of great wealth—or embezzling the public 
money,—perhaps totally subvert the government, and erect a system of 
aristocratical or monarchic tyranny in its room. . . . It is this depravation of 
manners, this wicked propensity, my dear countrymen, against which you 
ought to provide with the utmost degree of prudence and circumspection. 
All nations pass this parokism of vice at some period or other;—and if at 
that dangerous juncture your government is not secure upon a solid founda- 
tion, and well guarded against the machinations of evil men, the liberties of 
this country will be lost—perhaps forever!*!7 


This view is strikingly like that of Abraham Lincoln in his speech in 1838 on 
“The Perpetuation of Our Political Institutions.’’!* And some of the Anti- 
Federalists also saw the need, if the country was to survive its great moral 
crises, of leaders ‘‘who have genius and capacity sufficient to form the 
manners and correct the morals of the people, and virtue enough to lead 
their country to freedom.’’!9 

Indeed, the crisis might not be so far off. The post-Revolutionary period 
was a time, Federalists and Anti-Federalists seem to have agreed, when 
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men’s lives, thoughts, and guiding principles were increasingly detached 
from the community. The Anti-Federalists thought that the Constitution 
would strengthen this tendency, and they feared for the Republic. It is a 
simplification, but not a misleading simplification, to say that the crisis faced 
by Abraham Lincoln seventy years later required a synthesis of the 
Federalist solution and the Anti-Federalist reservation. And if the major 
element in the synthesis was still the Federal one, yet it is due the Anti- 
Federalists to say that it was they, more than the defenders of the Constitu- 
tion, who anticipated the need. The Anti-Federalists saw, although some- 
times only dimly, the insufficiency of a community of mere interest.*?° They 
saw that the American polity had to be a moral community if it was to be 
anything, and they saw that the seat of that community must be the hearts of 
the people. 

Mercy Warren’s reflections a decade after the adoption of the Con- 
stitution—not bitter or partisan reflections, but somewhat melancholy 
ones—suggest a question about the American experiment that is not less 
vital today than it was in the 1780s or the 1850s. 


[SJuch a people as the Americans cannot suddenly be reduced to a state of 
slavery; it is a work of time to obliterate old opinions, founded in reason, 
and fanned by enthusiasm, till they had become a part of the religious creed 
of a nation. Notwithstanding the apprehensions which have pervaded the 
minds of many, America will probably long retain a greater share of freedom 
than can perhaps be found in any other part of the civilized world. This may 
be more the result of her local situation, than from her superior policy or 
moderation. From the general equality of fortune which had formerly 
reigned among them, it may be modestly asserted, that most of the in- 
habitants of America were too proud for monarchy, yet too poor for nobil- 
ity, and it is to be feared, too selfish and avaricious for a virtuous republic.?! 
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the Union, and to give us the appearance and power of a nation.” 

19. The Federalist no. 85, 594. Cf. King, Elliot II, 55; Charles Pinckney, Elliot IV, 
255-56. 

20. James Wilson, Farrand I, 413 (25 June); Demosthenes Minor, Gazette of the 
State of Georgia 15 November 1787. 

21. Brutus I, 2.9.5. 

22. Yates and Lansing 2.3.6. 

23. Monroe 5.21.11; see Symmes 4.5.3; Federal Farmer I, 2.8.12-14. 

24. Elliot II, 46. Cf. James Wilson in the Philadelphia ratifying convention, 
McMaster and Stone 263-64. 

25. Farrand I, 166 (8 June); McMaster and Stone 227. Cf. similar arguments of A 
Citizen of America, Fabius, and David Ramsay, in Ford, Pamphlets 38, 55, 176-77, 
tbe A Citizen, Carlisle Gazette 24 October 1787; Plain Truth, McMaster and Stone 
189. 

26. See Farrand I, 166 (8 June); McMaster and Stone 301, 395; Elliot II, 445-47. Cf. 
Madison’s draft of a preface to the Debates of the Constitutional Convention, Farrand 
III, 539ff; and a letter by William Pierce to St. George Tucker, dated 28 September 
1787, Gazette of the State of Georgia 20 March 1788. 

27. See Paterson, Farrand I, 259 (16 June); Clinton 6.13.16-18. 

28. Agrippa VI, 4.6.24; XIII, 4.6.60. See, for the same view, Monroe 5.21.14; 
Lowndes 5.12.5; [Maryland] Farmer VII, 5.1.112. 

*29. Whether there is some deeper basis of reconciliation of the parts of Wilson's 
argument need not be pursued here. Consider, however, his remarks to the Penn- 
sylvania ratifying convention on 28 November 1787 to the effect that ‘‘to preserve the 
state governments unimpaired’’ was the ‘‘favorite object’’ of the framers; ‘and, 
perhaps, however proper it might be in itself, it is more difficult to defend the plan on 
account of the excessive caution used in that respect than from any other objection 
that has been offered here or elsewhere.’’ McMaster and Stone 265. See Ralph 
Rossum, ‘‘The Political Pyramid and the Federal Republic: The Political Thought of 
James Wilson” (University of Chicago, Ph.D. diss. 1973). Cf. the interesting argu- 
ment of Fabius (John Dickinson), Ford, Pamphlets 176-77. 

30. Elliot III, 93-94; McMaster and Stone 322. 

31. Centinel V, 2.7.99; Agrippa V, 4.6.21. See also Impartial Examiner 5.14.4; 
Officer of the Late Continental Army 3.8.3; One of the Common People 4.8.1; Martin 
2.4.114; Pennsylvania House Minority 3.2.6-7; [Pennsylvania] Farmer 3.14.8. Cf. 
Hamilton's objection to divided sovereignty in Farrand I, 287 (18 June). 

32. Ford, Essays 367-68. James Monroe was, as usual, more open to the Federalist 
view: ‘‘The mixture between the general and state governments, being partly a con- 
solidated and partly a confederated one, suggests a balance between sovereignties 
that is new and interesting.” He hoped that by drawing precise boundaries and 
establishing proper checks, it might survive. Monroe 5.31.36. See also this volume 
34. 
33. Henry 5.16.1. See the similar objections of Whitehill in Pennsylvania and 
Caldwell in North Carolina: McMaster and Stone 256-57; Elliot IV, 15-16, 23-24. 
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*34. Alexander Hamilton, Elliot II, 234. Also The Federalist no. 15, 93: ‘‘the evils 
we experience do not proceed from minute or partial imperfections, but from funda- 
mental errors in the structure of the building which cannot be amended otherwise 
than by an alteration in the first principles and main pillars of the fabric.”’ 

*35. When it was argued by the Pennsylvania republicans in 1785 that the Bank of 
North America, established by Pennsylvania on the recommendation of Congress, 
should not be abolished without at least notifying Congress of the reasons for the 
repeal of the charter, Jonathan Dickinson Sergent replied with (according to 
Brunhouse) ‘‘characteristic Radical reasoning: ‘We are not bound by any terms made 
by Congress—Congress are our creatures!’ *’ Robert L. Brunhouse, The Counter 
Revolution in Pennsylvania: 1776-1790 (Harrisburg, Pa., 1942) 175. 

36. Farrand I, 250 (16 June). 

37. Farrand I, 324 (19 June); see also ibid. 340-41 (20 June). See also Monroe 
5-21.4ff; Martin 2.4.39; Henry 5.16.2; Massachusetts ratifying convention, Elliot II, 
54-55 (King); Justice Chase in Ware v. Hylton, 3 Dall. 199, 224 (1798). 

*38. Whether this is the true implication of the ratification provision is of course 
controversial; and some Federalists denied, or at least softened, this interpretation. 
Cf. the account in The Federalist no. 39, 253-54, with Chief Justice Marshall's inter- 
pretation in McCulloch v. Maryland, 4 Wheat. 403-5 (1819). And see the arguments 
of A Freeman, who was a Federalist, that the Constitution is the act of the people of 
the United States as several and separate sovereignties, Pennsylvania Gazette 23 
January 1788. 

*39. Again it can be argued that the ratification provision is based on federal princi- 
ples, since the Constitution was to come into effect, when nine states had ratified, 
only as between the ratifying states. This equivocation is important, but, as the 
Anti-Federalists saw, the thrust is in the national direction. The underlying rationale 
is that the Union is the decisive political entity, as was very widely recognized on 
both sides at the time. Moreover the practical effect supports and underlines the 
theory. It is true that a state might decide to stay out of the new government. That 
that would be extremely difficult is less important than that a state could not alone 
prevent the others from making fundamental constitutional change, as it could under 
the Articles. That obviously alters the situation not only of a majority wanting to act 
but also of a minority wanting to block action. The practical effect of the nine-state 
ratification provision was to make not merely ratification but ratification by thirteen 
states more likely than it would have been under a thirteen-state ratification provi- 
sion. 

*40. General Charles Cotesworth Pinckney told the South Carolina House of Rep- 
resentatives: ‘“‘The separate independence and individual sovereignty of the several 
states were never thought of by the enlightened band of patriots who framed this 
Declaration; the several states are not even mentioned by name in any part of it,—as 
if it was intended to impress this maxim on America, that our freedom and indepen- 
dence arose from our union, and that without it we could neither be free nor in- 
dependent. Let us, then, consider all attempts to weaken this Union, by maintaining 
that each state is separately and individually independent, as a species of political 
heresy, which can never benefit us, but may bring on us the most serious distress.” 
Elliot IV, 301-2. See Abraham Lincoln, Message to Congress in Special Session, 4 
July 1861, Collected Works (ed. Basler) IV, 421-41. William W. Crosskey and Wil- 
liam Jeffrey, Jr., The Political Background of the Federal Convention (Chicago 1980), 
the third volume of Crosskey’s Politics and the Constitution in the History of the 
United States (vols. 1 and 2, Chicago 1953), is largely devoted to showing the primacy 
of the Union to the states, both in practice and in common opinion. Not all 
Federalists, however, took this view. See A Freeman, cited above, n. 38, and Thomas 
McKean, who described the new system as proposing a union of thirteen sovereign 
and independent states, McMaster and Stone 272. See also Penhallow v. Doane, 3 
Dall. 54 (1795), where Justice Paterson took the view, contrary to Iredell, that exter- 
nal sovereignty never did belong to the states and that the sovereignty of the national 
government as to foreign relations was inherited from the Continental Congress. See 
U.S. v. Curtis-Wright Export Co., U.S. 304 (1936), p. 299. 
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41. Elliot II, 158. 

*42. After the Declaration of Independence the people ‘‘relaxed their union into a 
league of friendship between sovereign and independent states.”’ State Soldier, Vir- 
ginia Independent Chronicle 6 February 1788. ‘‘It was an honest and solemn cove- 
nant among our infant States, and virtue and common danger supplied its defects.’ A 
Citizen of Philadelphia, McMaster and Stone 106. See also Wilson, McMaster and 
Stone 226; Iredell, Elliot IV, 227; Kent’s Commentaries on American Law, 12th ed., 
ed. O. W. Holmes, Jr. (Boston 1893) I, part 2, lect. 10, p. 212. 

43. Resolution of Congress, 21 February 1787, Farrand III, 14. 

*44. Farrand I, 253, 255 (16 June); 283 (18 June); 324 (19 June). See Elliot IV, 206, 
215, 229. ‘‘The confederation had failed to answer the purposes for which govern- 
ments are instituted among men. Its powers or its impotence operated to the destruc- 
tion of those ends, which it is the object of government to promote.’’ John Quincy 
Adams, The Jubilee of the Constitution (New York 1839) 65. 


CHAPTER THREE 


1. McMaster and Stone 287. 
2. Henry 5.16.2. 
3. Farrand I, 340-41 (20 June); see Brutus VII, 2.9.87. 

*4. Hamilton himself confessed that ‘tthe extent of the Country to be governed, 
discouraged him.”’ Farrand I, 287 (18 June); see also Wilson’s account, McMaster 
and Stone 22off. For arguments in defense of the small republic, this volume 16-21; 
Yates and Lansing 2.3.7; Brutus I, 2.9.11; Federal Farmer I, 2.8.14; IV, 2.8.75; XVH, 
2.8.208; Sidney 6.8.1-2; Cato Uticensis 5.7.6; [Maryland] Farmer III, 5.1.52-53; 
Pennsylvania Convention Minority 3.11.16; Old Whig IV, 3.3.20; Monroe 5.21.13; 
Cato III, 2.6.12-13; Agrippa XII, 4.6.48; Albany Anti-Federal Committee 6.10.2; 
Centinel I, 2.7.19; V, 2.7.94; Martin 2.4.44; [Pennsylvania] Farmer 3.14.7, 9; Colum- 
bian Patriot 4.28.4; Warren 6.14.5; Smith 6.12.19-20; Henry 5.16.2; Clinton 6.13.13; 
etc. 

5. Ellsworth, Farrand I, 406 (25 June); see Martin, Farrand II, 4 (14 July). 
6. Federal Farmer II, 2.8.17; XII, 2.8.158; Cato II, 2.6.16; Impartial Examiner 
5.14.6. 

*7. In Gordon Wood’s view, the Anti-Federalists became fervent defenders ‘‘of the 
traditional assumption that the state was a cohesive organic entity with a single 
homogeneous interest at the very time they were denying the consequences of this 
assumption.’’ Wood understands this traditional view, the “‘republicanism’’ of the 
Revolution, to be a secularized Puritanism aimed at securing a sacrifice of individual 
interest to the common good. Creation 499, 418, and ch. 2. One of my own reasons for 
turning to the study of the Anti-Federalists was the expectation that they defended 
some such tradition; the Anti-Federalists seemed to be of interest as defenders of at 
least residual principles of premodem, preindustrial, preliberal worlds. Yet, without 
here taking up the more complex question of how far such principles may in fact have 
been involved in Revolutionary republicanism, they are strikingly absent from the 
Anti-Federalist thought. The Anti-Federalists are liberals—reluctant and traditional, 
indeed—in the decisive sense that they see the end of government as the security of 
individual liberty, not the promotion of virtue or the fostering of some organic com- 
mon good. The security of liberty does require, in the Anti-Federalist view, the 
promotion of civic virtue and the subordination (not, in the usual case, “‘sacrifice’’) of 
individual interest to common good; but virtue and the common good are in- 
strumental to individual liberty, and the resemblance to preliberal thought is superfi- 
cial. 

8. Farrand I, 49 (31 May). 

*9. Federal Farmer III, 2.8.24. Agrippa XII, 4.6.50, referred to our present govern- 
ment, which ‘‘is respected from principles of affection and obeyed with alacrity.’’ See 
Mason, Farrand I, 112 (4 June); Smith 6.12.10; Henry 5.16.17; Clinton 6.13.13. 

10. Brutus I, 2.9.18. 
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*11. Richard Henry Lee, letter to ——, 28 April 1788, in Lee, Letters II, 464; 
Federal Farmer III, 2.8.24; VII, 2.8.93. One of the arguments for leaving the states to 
decide how they would raise the money needed by the general government was this 
need for popular confidence. **Because each being thus accommodated, and partici- 
pating [in] the advantages of union,—none subjected to any inconvenience 
thereby ,—all will consequently concur in nourishing an affection for the government, 
that so cemented them.”’ Impartial Examiner 5.14.6. 

*12. Agrippa XII, 4.6.48. See Cato III, 2.6.16; Pennsylvania Convention Minority 
3-11.51; Brutus IX, 2.9.105-10; Candidus 4.9.23. If this thought seems utterly archaic, 
the modern reader may grasp it better by substituting ‘‘bureaucracy”’ for ‘‘standing 
army.’’ The Anti-Federalists were not so much worried about military coups or about 
“militarism” in the popular sense, as about rigid rule of a large and varied republic by 
the force of government, of which the standing army is the ultimate expression. 
Consider Cato’s challenge: *‘will you submit to be numbered like the slaves of an 
arbitrary despot; and what will be your reflections when the taxmaster thunders at 
your door for the duty on that light which is the bounty of heaven.’* VI, 2.6.41. 

13. Cf. Brutus I, 2.9.14ff; IV, 2.9.45ff; [Maryland] Farmer VII, 5.1.98. Cf. James 
Wilson’s remarks in the Constitutional Convention on representation with those in 
the Pennsylvania ratifying convention. Farrand I, 132-33 (6 June); McMaster and 
Stone 221ff. See Montesquieu, The Spirit of Laws XI, ch. 6. 

14. Cf. Federal Farmer I, 2.8.4-6; VIII, 2.8.108; The Federalist no. 63; no. 74, 500; 
no. 76, 510-12; no. 79, §32- 

15. Columbian Patriot 4.28.4; Pennsylvania Convention Minority 3.11.33-373 
Tamony 5.11.7; Warren 6.14.8, 47; Symmes 4.5.7; Smith 6.12.9; Federal Farmer 
XIV, 2.8.178. Rotation was thought to serve not only as an instrument of re- 
sponsibility but also as training in public service, thus contributing to the attachment 
of the citizens to their community. Smith 6.12.27-28. 

16. Federal Farmer II, 2.8.15; Smith 6.12.15. See Brutus I, 2.9.14; III, 2.9.42; and 
passim; Pennsylvania Convention Minority 3.11.4-5; Martin 2.4.42; Clinton 6.13.35. 

*17. The state legislatures ‘tare so numerous as almost to be the people themselves. 
...’’ Federal Farmer XII, 2.8.163. See ibid. 2.8.155; VIII, 2.8.106; IX, 2.8.113; Smith 
6.12.15, 22; Henry, Elliot III, 322; Lee 5.6.2. 

18. Federal Farmer VII, 2.8.97. 

*19. Federal Farmer XII, 2.8.158; see Centinel I, 2.7.3; VI, 2.7.106~10; IX, 2.7.129. 
‘There are no such mighty talents necessary for government as some who pretend to 
them, without possessing them, would make us believe. Honest affections, and com- 
mon qualifications, are sufficient. . . . Great abilities have generally, if not always, 
been employed to mislead the honest unwary multitude, and draw them out of the 
plain paths of public virtue and public good."’ [Trenchard], Cato’s Letters I, 177-78, 
quoted by Friend to the Republic 4.23.8. 

20. Federal Farmer IX, 2.8.113. 

*21. There is a continuity in the argument, since the principle of representation, 
which is the cause of the difficulty, is generally admitted by the Anti-Federalists even 
in the small republic. Many of them did think that there is a quantitative limit to the 
reach of the representative principle, that that limit was exceeded by the dimensions 
of the United States, and that therefore any representative body covering the whole 
United States must be inherently inadequate and untrustworthy. See Federal Farmer 
VI, 2.8.75; VII, 2.8.99; Smith 6.12.9. 

22. Smith 6.12.17-18; cf. Hamilton, Elliot II, 254-57. 

23. Sydney 6.9.19. See [Maryland] Farmer III, 5.1.56-58. 

*24. See this volume 41, 43-45. In addition, because of the dispersed circumstances 
of the landed interest it would not be equally represented under the new system, which 
would tend to follow the lead of the commercial interests. Cornelius 4.10.11. 

*25. Federal Farmer XV, 2.8.190. A general verdict is one in which the jury finds 
either for the plaintiff or for the defendant in general terms, judging both law and fact, 
as opposed to a special verdict, in which a particular finding of fact is made by the 
jury, leaving to the court the application of the law to the facts thus found. 

26. [Maryland] Farmer IV, 5.1.65; see generally ibid. 5.1.61ff. 
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*27. Federal Farmer XV, 2.8.190. Noah Webster argued, for example, that the trial 
of the vicinage was no longer necessary to do justice in individual cases. Ford, 
Pamphlets 53. However, the Federal Farmer made it clear that for him that was not 
the main concern. 

*28. Smith 6.12.20; Federal Farmer V, 2.8.59. See [Maryland] Farmer III, 5.1.52; 
Turner in Massachusetts ratifying convention, Elliot II, 31; Smith 6.12.9; Agrippa 
XII, 4.6.48. While the Federalist writers were less concerned with this question, see 
A Federalist, Boston Gazette and Country Journal 3 December 1787, who denied an 
Anti-Federalist argument that a constitution maker should adapt the constitution to 
the pre-civil habits of the people: **. . . his object would be, to introduce a code of 
laws that would induce those habits of civilization and order, which must result from 
good government. The truth of the case is, that as a people, we are destitute of 
Federal Features and Habits—the several State Constitutions are local, partial, and 
selfish; they are not calculated in their construction to form national views. . . .”” 

29. Brutus I, 2.9.16. 

30. Republican Federalist 4.13.26. 

31. Agrippa IX, 4.6.34. 

32. See Impartial Examiner 5.14.6; [Pennsylvania] Farmer 3.14.7. 

33. Henry 5.16.8; cf. The Federalist no. 19, 122-23. 

34. Cato IV, 2.6.27. See Friend to the Rights of the People 4.23.3; [Maryland] 
Farmer VII, 5.1.111; Turner 4.18.2; Columbian Patriot 4.28.1. 

35. Federal Republican 3.6.21. See **The Congress under the New Constitution,” 
New York Journal 28 January 1788; [New Hampshire] Farmer 4.17.4; Impartial 
Examiner 5.14.8. 

36. See discussion of Agrippa, this volume 24, 25. 

37. Turner 4.18.1. See Cato V, 2.6.34; Alfred 3.10.5; Lansing (New York), Elliot 
II, 218; Williams, Elliot II, 240; Warren 6.14 passim; Delegate Who Has Catched Cold 
5.19.9. See Andrew Carnegie, The Gospel of Wealth and Other Timely Essays (1933), 
ed. Edward C. Kirkland (Cambridge, Mass., 1962) 3; Montesquieu, The Spirit of 
Laws XX, ch. 1. 

*38. Thoughts on Government, John Adams, Works IV, 109. See Livingston, Elliot 
II, 341. Some of the Anti-Federalists for this reason favored sumptuary laws. See 
{Maryland] Farmer V, 5.1.82; George Mason, Farrand II, 344 (20 August), 606 (13 
September). See this volume 75, 76 and ch. 4. n. 42. 

39. Warren 6.14.157. 

40. [Maryland] Farmer VI, 5.1.82; see Warren 6.14.132-33. 

41. Delegate Who Has Catched Cold 5.19.16. See Federal Farmer XVI, 2.8.196; 
Henry 5.16.37; this volume, ch. 8. 

42. R. H. Lee, letter to James Madison, 26 November 1784, Lee, Letters II, 304. 

43. David 4.24.2. 

44. See Clinton Rossiter, Political Thought of the American Revolution (New York 
1963) 204-6. See Alexis de Tocqueville, Democracy in America I, part 1, ch. 9; II, 
part 2, chs. 15-19. Alan Aichinger, ‘‘Civic Education in the New Republic’’ (Univer- 
sity of Chicago Ph.D. diss. 1970). 

45. David 4.24 n.1. See the satire of Aristocrotis (3.16.3) describing the free- 
ie origin of the Constitution as an attempt to deny any divine limits on civil 
rulers. 

46. Virginia Independent Chronicle 31 October 1787. See Federal Republican 
3.6.21. 

47. Warren 6.14.148, 135-37. See Agrippa IX, 4.6.34; XII, 4.6.48. Also Federal 
Farmer IV, 2.8.53. American fears about American corruption are considered at 
length by Gordon Wood in Creation chs. 3 and 10. 

*48. R. H. Lee, letter to James Madison, 26 November 1784, Lee, Letters II, 304. 
“William Penn’’ (Penn 3.12.18) found a contradiction in state constitutional pro- 
visions for liberty of conscience alongside provisions for religious oaths for office- 
holders; but he made no attempt to resolve it. 

*49. See, for example, the remarks of Amos Singletary, Elliot II, 44. For a good 
statement of the Federalist case against test oaths (and civil religion in general), see A 
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Landholder (Oliver Ellsworth) in Ford, Essays 168-71, who, however, approved of 
‘‘our laws against drunkenness, profane swearing, blasphemy, and professed 
atheism.”’ See letter of William Williams, Ford, Essays 207-9. 

50. Turner 4.18.2; see David Caldwell, Elliot IV, 199; Friend to the Rights of the 
People 4.23.3(9). 


CHAPTER FOUR 


1. Henry 5.16.6; Smith 6.12.2. 

*2. See Madison’s Notes of Proceedings of Congress, 21 February 1787; Docu- 
mentary History of the Constitution IV, 80-81; see ibid. 22, 24-25; Luther Martin in 
the Constitutional Convention as favoring a dissolution of the Union in preference to 
any plan abandoning the equality of the states, Farrand I, 445 (28 June); II, 4 (14 July). 
While Patrick Henry and some other Anti-Federalists were widely thought to favor 
separate confederacies, their public statements described dissolution of the Union 
only as the lesser of evils. Main, in an appendix entitled ‘‘Separate Confederacies,”’ 
concludes: ‘*Possibly some of the Antifederalists favored the idea; however the evi- 
dence is very strong that most of the talk about separate confederacies was generated 
by the other side.”’ Antifederalists 283-84. Main somewhat underestimates Anti- 

ederal support (equivocal as it surely was) for separation. See (in addition to the 
citations in Main) Lansing, Elliot II, 219; Smith, ibid. 382; Countryman 6.7.8; Sydney 
6.9.2; Centinel XI, 2.7.140-42; Henry 5.16.8. The Federalists ‘‘generated’’ much of 
the talk about separate confederacies in 1787-88 because they thought it was the end 
to which the Anti-Federal opposition to the Constitution was, more or less de- 
liberately, pointing. The Anti-Federalists’ frequent denial of the capacity of any re- 
publican government to extend over such a wide territory as the United States left 
them open to the criticism of striking at the root of Union itself. (See Wilson, 
McMaster and Stone 386; Randolph, Elliot III, 71.) In attributing to the Anti- 
Federalists an intention to move toward separate confederacies, such Federalists as 
Publius were doubtless more than a little disingenuous. See The Federalist no. 1, 7; 
no. 2, 8; no. 2, 12; no. 59, 402; State Soldier, Virginia Independent Chronicle 6 
February 1788; Ford, Pamphlets 81-82. Main indeed produces evidence to show that 
there was more support of separate confederacies among Federalists than among 
Anti-Federalists; but he does not make it sufficiently clear that the Federalist support 
of separate confederacies occurred prior to the proposed new Constitution. During 
the ratification debates the only support seems to have come from the other side. 
Previous to the appearance of the Constitution, separate confederacies were seen as 
means of strengthening bonds of interstate association. Thus Benjamin Rush wrote in 
October 1786 that ‘‘some of our enlightened men who begin to despair of a more 
complete union of the States in Congress”’ had secretly proposed three confederacies, 
each of which “‘they say will be united by nature, by interest, and by manners, and 
consequently they will be safe, agreeable and durable.’’ Benjamin Rush to Richard 
Price, 27 October 1786, Letters of Benjamin Rush, ed. L. H. Butterfield (Princeton, 
1951) I, 408. Once the proposed constitution was on the agenda, separate con- 
federacies appeared rather as means of loosening interstate bonds. 

*3. Jensen, New Nation xiv. But cf. the comment by Elbridge Gerry defending the 
report that was the basis of the ‘*Great Compromise”’ in the Constitutional Conven- 
tion: ‘‘We were neither the same Nation nor different Nations. We ought not there- 
fore to pursue the one or the other of these ideas too closely.” Farrand I, 532 (5 July). 

*4. Where the Anti-Federalists used ‘‘nation,’’ they nearly always meant the United 
States. Cato I, 2.6.4; III, 2.6.10, 18; Warren 6.14.21, 133, passim; [Maryland] Farmer 
Ill, 5.1.50-52 passim; Impartial Examiner 5.14.7; Plebeian 6.11.7, 23; Federal Farmer 
I, 2.8.10; etc. ‘‘Community"’ and “‘country”’ refer sometimes to the states, more often 
to the United States. Federal Farmer I, 2.8.6; II, 2.8.15; V, 2.8.61,62; LX, 2.8.113; 
Brutus I, 2.9.15; Brutus [Virginia] 5.15.1. 

Patrick Henry’s equivocal terminology is of a piece with his argument. While at 
least once he used ‘‘nation’’ in a context where it must refer to the state (Elliot III, 
386), he began his first speech in the Virginia ratifying convention with a reference to 
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“this great national [American] question,”’ in the deliberations of which he regarded 
himself as the servant of the people of ‘‘this commonwealth” [Virginia]. He con- 
ceived ‘‘the republic’’ [probably Virginia] to be endangered and asked whether the 
existence of ‘‘the country’’ (probably the United States] was threatened. Elliot III, 
21. Later he said he had come to preserve “the poor commonwealth of Virginia,”’ and 
he appealed to ‘‘my beloved Americans”’ and the American spirit (5.16.2). He argued 
that ‘‘a majority of the community” [Virginia] has a right to alter the government 
(ibid.). ‘This country’’ [the United States] has not virtue enough to manage its own 
affairs (5.16.9). Epithets on ‘our country”’ [Virginia] are undeserved. Elliot III, 163. 

5. Agrippa VIII, 4.6.31. 

*6. Agrippa (VIII, 4.6.32) does not resolve the deeper question whether commerce 
is a unifying force within the states themselves, and in this he exhibits a characteristic 
Anti-Federal tension. On the one hand, he suggests that “‘the spirit of commerce is 
the great bond of union among citizens,”’ presumably within as well as between states 
(I, 4.6.6). On the other hand, he is concerned to maintain a purity of population, 
morals, and religion that does not seem to be consistent with an open, vigorous 
commercial society. See for example, his criticism of Pennsylvania, VII, 4.6.26; cf. 
III, 4.6.12-13; Montesquieu, The Spirit of Laws XX, chs. 1-2. 

7. Monroe 5.21.17. 

8. The Federalist no. 15, 91-92. 

*g. Citizen 6.5.4. ‘‘Like a person in the agonies of a violent disease, who is willing to 
swallow any medicine, that gives the faintest hope of relief; the people stood ready to 
receive the new constitution, in almost any form in which it could be presented to 
them,”’ the Old Whig asserted, IV, 3.3.18. 

10. McDonald, We the People 3. See Jensen, New Nation passim; Wood, Creation 
393-94. 

*11. Madison reported to Edmund Pendleton on 27 May 1787 that in general the 
members of the Convention ‘‘seem to accord in viewing our situation as peculiarly 
critical. . . ..” Documentary History of the Constitution IV, 169; see ibid. 347; Ford, 
Pamphlets 369; A Landholder II, ibid. 142-45; The Federalist no. 37. See the oration 
of the youthful John Quincy Adams on 18 July 1787: ‘‘At this critical period, when the 
whole nation is groaning under the intolerable burden of these accumulated evils. 
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45. Federal Farmer XVII, 2.8.213. 
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Wilson, McMaster and Stone 322. 
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*3. This leaves aside the additional and practically very powerful argument that the 
states were mostly larger than the traditional small republics anyway. See The 
Federalist no. 9, 52-53. 
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basis of the available evidence. 

18. Wood, Creation 516. 

*19. On the other hand, there were very few nondemocrats among the Federalists if 
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3-14.2-3; Monroe 5.21 passim; Cato II, 2.6.8; Elliot II, 242; Penn 3.12.12. Neverthe- 
less, while it is not inaccurate to say that the Founders favored a ‘‘well regulated 
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is ambiguous, containing a range of ideas from simple, direct popular rule to a reg- 
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precision of expression, both the Federalists and the Anti-Federalists used the term 
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vides a good explanation in his Defence I, letter 3 (Works IV, 308-9). 

*20. Henry 5.16.2. Cf. Federal Farmer V, 2.8.59; VII, 2.8.100. Cf. Madison, Elliot 
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that history ‘‘holds up the licentiousness of the people, and turbulent temper of some 
of the states, as the only causes to be dreaded, not the conspiracies of federal of- 
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22. Federal Farmer II, 2.8.23; see Brutus I, 2.9.18. 

23. Cato III, 2.6.20. 

*24. The Federalist no. 17, 107; italics added. See Elliot II, 354-55. Publius goes on 
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*25. The Federalist no. 27, 172; italics added. Added to this consideration is the 
increased mingling of federal authority in the ordinary life of the people. Ibid. 173-74; 
no. 16, 102-3; cf. Plebeian 6.11.2. 

Some of the Anti-Federalists saw the implication for the states of this line of 
argument. John Smilie thought that, for just such reasons as Publius gave, the people 
would become unwilling to support the state governments at all. ‘‘For, Sir, the at- 
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welfare and interests, they will not, Sir, vainly idolize a shadow, nor disburse their 


90 


Notes to Pages 42-45 


hard earned wealth without the prospect of a compensation. The constitution of the 
States having become weak and useless to every beneficial purpose, will be suffered 
to dwindle and decay, and thus if the governors of the Union are not too impatient for 
the accomplishment of unrivalled and absolute dominion, the destruction of State 
jurisdiction will be produced by its own insignificance.’ McMaster and Stone 270-71. 

*26. Elliot Il, 254. See Wilson, ibid. 474; Philadelphiensis X, 3.9.80: ‘‘The 
allegiance of freemen to government will ever be a consequence of protection.” 

27. Jasper Yeates, McMaster and Stone 298; cf. Charles Cotesworth Pinckney, 
John Marshall, Elliot III, 231; Tench Coxe, Ford, Pamphlets 147; John Dickinson, 
ibid. 174. 

28. Elliot IV, 261, 260-61. 

29. Edward Carrington to Thomas Jefferson, 9 June 1787, Proceedings of the 
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30. Hamilton, Elliot II, 353; see Randolph, Elliot III, 84-85. 

*31. The Federalist no. 63; cf. Montesquieu, The Spirit of Laws XI, ch. 6. Some 
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the perfection of human government.”’ Ford, Pamphlets 30, 42-43. See also Gorham, 
Elliot Il, 68-69; Wilson, ibid. 423ff and McMaster and Stone 221ff. 
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33- Henry 5.16.27; Smith 6.12.17. 
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fluential Thoughts on Government wrote of deputing power ‘‘from the many to a few 
of the most wise and good.’’ Works IV, 194. 

35- Livingston, Elliot II, 293; replied to by Smith, ibid. 310-11. 

36. The Federalist no. 10, 62. Cassius (a Federalist reply to R. H. Lee), Virginia 
io ana Chronicle 2 April 1788; see Gouverneur Morris, Farrand II, 30-31 (17 

uly). 

37. McMaster and Stone 336. 

*38. Charles Cotesworth Pinckney, Elliot IV, 302. Consider, however, Hamilton’s 
reflection that demagogues are not always petty men. Farrand I, 147 (6 June). Publius 
concedes that the the case is equivocal. If the large republic has a larger proportion of 
fit characters, it also has a larger proportion of bad ones; if corruption is more 
difficult, so is popular supervision of representatives. The Federalist no. 10, 63. 

*39. The Federalist no. 57, 384. Nevertheless, it goes too far to say, as Gordon 
Wood does, that putting ‘good men into the administration’’ is “‘the crux of the 
Federalist argument,” as indeed Wood’s summary chapter sufficiently shows. Cre- 
ation 508, 602-6. See this volume 53, 54, on limited government. 

40. Ford, Pamphlets 40. 

*41. Elliot II, 8. Wood sees behind such views the old notion of virtual representa- 
tion based on an ‘‘organic’? and homogeneous society, together with the clever 
rhetoric of a social elite seeking to maintain its position. The more plausible founda- 
tion is the ostensible one, the belief that even in a civil society devoted to the 
preservation of individual liberty, there is an objective collective interest which does 
not necessarily coincide with popular inclinations. Cf. Wood, Creation chs. 5, 12; The 
Federalist no. 71, 482-83. 

42. Brutus I, 2.9.16; cf. Impartial Examiner 5.14.6. 

43. A Defence of the Constitutions of Government of the United States of America 
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2.4.38 n. 9. 
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(Carter Braxton] An Address to the Convention of . . . Virginia . . . By a Native of 
that Colony (Philadelphia 1776). Braxton describes the severe limits that a democratic 
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countries so sterile by nature as to afford a scanty supply of the necessaries and none 
of the conveniences of life,’’ but in a more bountiful country men ‘‘will always claim a 
right of using and enjoying the fruits of their honest industry, unrestrained by any 
ideal principles of government. . . . These are rights which freemen will never con- 
sent to relinquish, and after fighting for deliverance from one species of tyranny, it 
would be unreasonable to expect they should tamely acquiesce under another”’ (p. 
17). 

45. Centinel VIII, 2.7.126; see also [New Hampshire] Farmer 4.17.8. 

46. See Harry V. Jaffa, ‘‘Agrarian Virtue and Republican Freedom: An Historical 
Perspective,’ Equality and Liberty: Theory and Practice in American Politics (New 
York 1965). 

*47. Ford, Essays 140. A Landholder explains to his readers that he is a merchant, 
now retired to the country—the best of both worlds, as it were. See also The 
Federalist no. 12, and cf. Charles Pinckney’s different view, Elliot 1V, 321-22. 

48. Noah Webster, Ford, Pamphlets 59. 

*49. See ‘Vices of the Political System of the U. States,’’ April 1787, Madison, 
Writings (ed. Hunt) II, 366-69; Farrand I, 134-36 (6 June); The Federalist no. 10; 
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Madison's theory as a form of economic determinism is wrong. He also shows that 
Madison had carefully worked out his defense of the extended republic and that it had 
played a prominent role in Madison's argument in the Constitutional Convention. The 
influence of Madison’s arguments or the role played, more broadly, by various ver- 
sions of the notion of the extended republic are questions that have yet to receive 
satisfactory examination. Adair, ‘“‘The Tenth Federalist Revisited,’’ William and 
Mary Quarterly January 1951; ‘* ‘That Politics May Be Reduced to a Science’: David 
Hume, James Madison and the Tenth Federalist,’ Huntington Library Quarterly 
oo 1957; both articles reprinted in Adair, Fame and the Founding Fathers 
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50. Farrand I, 136 (6 June). 

51. Brutus I, 2.9.16; see Federal Farmer VIII, 2.8.110. 

52. See Charles Pinckney, Elliot IV, 326-27; G. Morris, Farrand II, 54 (19 July). 

53- Elisha Douglass, Rebels and Democrats (Chapel Hill, N.C., 1955) 148, quoting 
American Archives 4th series, III, 1514. 

*54. See A Citizen of America [Noah Webster], Ford, Pamphlets 55-56. Neverthe- 
less, the Federalists preached too, though relying on it less. See, for example, James 
Wilson’s Fourth of July Address, Boston Gazette and Country Journal 28 July 1788; 
Ralph Lerner, ‘‘The Supreme Court as Republican Schoolmaster,’’ Supreme Court 
Review 1967. 

55. Letter from Thomas B. Wait to George Thatcher, 22 November 1787, 
‘Thatcher Papers,"’ Historical Magazine November 1869, 258. 
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1. Lincoln, Elliot IV, 313. See the characteristic argument made by John Dewitt 
4.3.10-14; Centinel I, 2.7.5-24. 

*2. See Wood, Creation 488-92 and 503. Wood, however, underestimates the extent 
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was no argument urged with more success or more plausibly grounded against the 
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Executive and Legislative branches of the Government in one body.”’ James Wilson 
confessed that the powers of the Senate were not favorite provisions of his but were 
generally desired. McMaster and Stone 326ff. 

4. Cincinnatus V, 6.1.35; Centinel I, 2.7.23. See A Citizen, Carlisle Gazette 24 
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5. Monroe 5.21.27; Federal Farmer XIV, 2.8.177; [Maryland] Farmer II, 
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establish a hereditary executive (XIV, 2.8.180). Cf. Cornelius 4.10.12-15; William- 
son, Farrand II, 101 (24 July); Franklin, Farrand I, 83 (2 June), 103 (4 June). 

*7. Farrand I, 101-2, 113-14 (4 June). Randolph expressed himself as opposing ‘‘a 
unity in the Executive magistracy’’ which would be *‘the foetus of monarchy,” a form 
of government altogether inconsistent with the fixed genius of the American people. 
Farrand I, 66 (1 June). See Centinel II, 2.7.51; Pennsylvania Convention Minority 
3.11.45; Federal Republican 3.6.39; Maryland Convention Minority 5.4.7. 

8. Mason, Elliot III, 496-97; Philadelphiensis IX, 3.9.61 (see also 3.9.57, 58, 60); 
Clinton 6.13.32; Cato IV, 2.6.25-26; Old Whig V, 3.3.31; Sidney 6.8.1; Officer of the 
Late Continental Army 3.8.3; Cornelius 4.10.12, 20-21; Lowndes 5.12.4; Impartial 
Examiner 5.14.38-40; Henry 5.16.7. 

9. Symmes 4.5.2. 

10. Henry 5.16.11. 

11. Federal Republican 3.6.23-24; see Wilson, McMaster and Stone 359. 

*12. On the Federalist side Charles Pinckney of South Carolina predicted that the 
national judiciary **might be made the keystone of the arch, the means of connecting 
and binding the whole together, of preserving uniformity in all the judicial pro- 
ceedings of the Union. . . . [I]n republics, much more (in time of peace) would always 
depend upon the energy and integrity of the judicial than on any other part of the 
government—that, to insure these, extensive authorities were necessary. . . .’’ Elliot 
IV, 258. 

13. Brutus XV, 2.9.186, 193. On judicial review, see also Centinel XVI, 2.7.168; 
Countryman from Dutchess County 6.6.27, 28; Martin 2.4.89; James Wilson, Elliot II, 
489, 446, and McMaster and Stone 304-5; Ellsworth, Elliot II, 196. 

*14. Federal Farmer XV, 2.8.185. Publius contended that ‘‘the judiciary, from the 
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constitution. . . . [T]hough individual oppression may now and then proceed from the 
courts of justice, the general liberty of the people can never be endangered from that 
quarter. . . ."’ The Federalist no. 78, 522-23. 


15. Centinel V, 2.7.101. 
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produce a good administration.”’ The Federalist no. 68, 461. 

17. The Federalist no. 51, 349; R. R. Livingston, Elliot II, 345. 
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19. Randolph, Elliot III, 70. 

20. Iredell, Elliot IV, 221; see also ibid., 195: ‘“There is a degree of jealousy which 


93 


Notes to Pages 51-55 


it is impossible to satisfy.’” See McKean, McMaster and Stone 274-75; One of the 
Middle Interest, Massachusetts Centinel 28 November 1787. 

21. Alfredus, New Hampshire Freeman's Oracle 18 January 1788. 

22. The Federalist no. 76, 513-14. 
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**. . . confidence is everywhere the parent of despotism—free government is founded 
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...’’ The Complete Jefferson, ed. Saul K. Padover (New York 1943) 133. Samuel 
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Influence upon which the Liberties of Mankind much depend.”’ Letter to Elbridge 
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thing the most infernally cruel and horrid, when actuated by interest, or what is more 
powerful than interest, passion, and not in immediate fear of punishment from his 
fellow-creatures; for damnation lies out of sight. Who would trust such a mischievous 
monkey with superfluous power?’’ Burgh, Political Disquisitions 1, 106. See N. Bar- 
rell in Elliot II, 159, and in letter to George Thatcher, 15 January 1788, Historical 
Magazine November 1869, 264-65; Columbian Patriot 4.28 passim; Luther Martin, 
Ford, Essays 378. And see Georgian 5.9.2: **. .. mankind, upon the whole, is so 
depraved as, with pleasure, to trample upon the sacred rights and privileges of their 
fellow creatures.”’ 

25. Federal Farmer IV, 2.8.58. 
26. Centinel I, 2.7.9. 
27. [Maryland] Farmer II, 5.1.30. 

*28. Henry 5.16.14. ‘‘The executive branch of the government was eternally in 
action; it was ever awake; it never slept; its action was continuous and unceasing, like 
the tides of some mighty river, which continued flowing and flowing on, swelling, and 
deepening, and widening, in its onward progress, till it swept away every impediment, 
and broke down and removed every frail obstacle which might be set up to impede its 
course.”’ Henry Clay, Speech on the Amendment of the Constitution Respecting the 
Veto Power, 24 January 1842, Life and Speeches of The Hon. Henry Clay, ed. Daniel 
Mallory, 4th ed. (New York 1844) II, 519. See Jefferson to Edward Carrington, 27 
May 1788: ‘‘The natural progress of things is for liberty to yeild [sic] and government 
to gain ground.’’ The Papers of Thomas Jefferson, ed. Julian P. Boyd (Princeton 
1950-) XIII, 208-9. 


CHAPTER SEVEN 


. See the very good statement by The Federal Farmer I, 2.8.13, and VI, 2.8.70. 
. Plebeian 6.11.12, 2. 
. Old Whig I, 3.3.3. 
. See this volume, ch. 6. 
. Elliot II, 348. 
- Henry, Elliot Il, 579; see Cato III, 2.6.14. 
. Denatus 5.18.5. 
. Centinel IV, 2.7.89; G. Livingston, Elliot II, 388; Selected Committee for Cum- 
berland County, Carlisle Gazette 5 March 1788; Columbian Patriot 4.28.4. 
9. Henry 5.16.2. 
10. Columbian Patriot 4.28.4. See Henry 5.16.11: ‘‘This Government is so new it 
wants a name.”’ 
11. Martin 2.4.38. 
*12. Part of the limited character of the new government was the very division of 
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power between the general government and the states, which has been discussed 
above (ch. 4). *‘Separation of powers”’ and ‘‘checks and balances”’ often took on an 
additional meaning for the Anti-Federalists, and even‘‘mixed government’’ was 
sometimes used to refer to the ‘‘mixture’’ of general and state governments. Henry 
5.16.22; Federal Farmer VI, 2.8.78. A major difficulty with the notion of a federal 
balance, however, is the absence of any third, ‘‘balancing’’ power. See Dickinson’s 
excellent brief statement of the relation between traditional checks and balances and 
the American federal-state balance in the Constitutional Convention. Farrand I, 
86-87 (2 June), 152-53 (7 June). 

13. Kenyon, The Antifederalists Ixxx. 

14. See also Lowndes 5.12.3. 

*15. The evidence bearing on the question of the influence on the Constitutional 
Convention of John Adams’ book, the first volume of which reached Philadelphia in 
the spring of 1787, is slender. According to Charles Francis Adams, it “‘was much 
circulated in the convention, and undoubtedly contributed somewhat to give a direc- 
tion to the opinions of the members.’’ Benjamin Rush suggested to Richard Price that 
Adams’ book was having a valuable effect on the constitutional deliberations. The 
influence has probably been exaggerated. As the text makes clear and as Gordon 
Wood has recently shown, the Constitutional scheme of complex government was 
quite different from Adams’. Yet they were both schemes of complex government. It 
is quite clear in any case that many Anti-Federalists took Adams’ ideas to have been 
influential; and the Defence figured significantly in their discussions of the Constitu- 
tion. John Adams, Works IV, 276; letter of Benjamin Rush to Richard Price, 2 June 
1787, Letters of Benjamin Rush (ed. Butterfield) I, 418; Page Smith, John Adams 
(Garden City, N.Y., 1962) 698-701; Wood, Creation ch. 14; Centinel I, 2.7.79; 
Humble 3.7.1. 

16. Centinel I, 2.7.7. 

17. See Defence, preface (John Adams, Works IV, 284). 

18. See Defence, letters 23, 25, 55 (John Adams, Works IV, 380-82, 397-98, 
579-80. 

*19. The American Founding generation found access to this tradition mainly, 
though by no means exclusively, through Montesquieu’s The Spirit of Laws and 
William Blackstone’s Commentaries on the Laws of England, each in its way a 
modern adaptation of old ideas of the mixed regime. An important early American 
statement is to be found in The Essex Result (Newbury-Port 1778), printed in 
Theophilus Parsons, Jr., Memoir of Theophilus Parsons (Boston 1859) 359 ff. Most 
secondary work on mixed government and the separation of powers has now been 
superseded by M. J. C. Vile, Constitutionalism and the Separation of Powers (Oxford 
1967), and W. B. Gwyn, The Meaning of the Separation of Powers (New Orleans 
1965). 

20. Centinel I, 2.7.8-9. For a fuller and better argument in favor of simple govern- 
ment, see [anon.] Four Letters on Interesting Subjects (Pennsylvania 1776) (Evans, 
Early American Imprints no. 14759). 

21. [Maryland] Farmer II, 5.1.34. 

22. See this volume, ch. 6. 

23. [Maryland] Farmer V, 5.1.69; see ibid. 80-82; Warren 6.14.168. See Adams’ 
somewhat different account in his Defence, preface (Works IV, 289-90), and Mon- 
roe’s in his Some Observations 5.21.21. On the obsolescence of pure democracy, see 
Alexis de Tocqueville, ‘‘Report Given before the Academy of Moral and Political 
Sciences on January 15, 1848. . .,"’ in Democracy in America, ed. Mayer (Garden 
City, N.Y., 1969), Appendix II, 740. 

24. Defence, letter 25 (John Adams, Works IV, 397). 

25. [Maryland] Farmer II, 5.1.29, 31. 

26. Ibid. 5.1.18-49; V, 5.1.68-83. 

*27. Henry 5.16.14. ‘‘There being nothing to prevent his [the President’s] corrup- 
tion but his virtue, which is but precarious, we have not sufficient security.”” Monroe, 
Elliot III, 489; see ibid. 218-19. 

28. Henry 5.16.7, 14. 
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*29. Federal Farmer XI, 2.8.146, 145. It should be noted that The Federal Farmer’s 
proposal was to increase the number in the Senate and to connect it with the states for 
stability and stature, so that his concern with a stronger place for the states in the new 
general government would also be served. See also ibid. VII, 2.8.97: ‘‘We talk of 
balance in the legislature, and among the departments of government; we ought to 
carry them to the body of the people.”’ 

*30. The same question arises in connection with the executive. Madison stated this 
in the convention on 6 June when he referred to the difficulty of rendering the execu- 
tive competent to its own defense in a republic, ‘‘which could not give to an individual 
citizen that settled pre-eminence in the eyes of the rest, that weight of property, that 
personal interest against betraying the National Interest, which appertains to an 
hereditary magistrate.’ Farrand I, 138. See The Federalist nos. 76-77. 

*31. Noah Webster, defending the need for a senate, even though there was no 
American nobility, said that ‘in most of our American constitutions, we have all the 
advantages of checks and balances, without the danger which may arise from a 
superior and independent order of men.”’ Ford, Pamphlets 35ff. 

*32. Elliot III, 218-19. See also the similar observation of A Citizen in the Carlisle 
Gazette for 24 October 1787, who contended that the branches were not intended to 
balance one another (at least, it may be added, not in the Adams sense) as Centinel 
claimed: ‘‘The sole intention of it is to produce wise and mature deliberations.” 

33. Officer of the Late Continental Army 3.8.3. 
34. Centinel II, 2.7.50; Brutus XVI, 2.9.197. 

*35. Federal Farmer X, 2.8.135. The writer went on to say, ‘‘and all be conformable 
to the condition of the several orders of the people,” which is an additional part of the 
argument considered above. See also ibid. XIV, 2.8.173-78; Adams. Defence, letter 
55 (Works IV, 581-84); Blackstone, Commentaries on the Laws of England 1, 48-52. 
Cf. the scheme in Tussman and tenBrock, ‘*The Equal Protection of the Laws,”’ 
California Law Review September 1949; and Vile, Constitutionalism and the Separa- 
tion of Powers ch. 1. 

*36. This is fundamentally the same argument made for an independent national 
executive as a result of experience under the Articles of Confederation. See Charles 
Thach, The Creation of the Presidency, 1775-1789: A Study in Constitutional History 
(Baltimore 1922) ch. 3. The position is compatible with legislative supremacy; and it 
was held by the civil service reformers of the late nineteenth century, who argued in 
favor of the independence of the civil service, even against the legislature, precisely 
on the ground that this was the only way the civil service could efficiently serve the 
legislature. 

37. The Federalist no. 48, 332. 

*38. See the very interesting discussion by Brutus of this question in his last essay 
(XVI, 2.9.197ff). It is perhaps significant that the Brutus essays broke off before 
reaching the promised discussion of the senatorial power of impeachment—the criti- 
cal case of a mixture of powers in behalf of popular responsibility. 

39. This is what Publius explained in The Federalist nos. 47 and 48. 

*40. ‘*... it is impracticable, perhaps, to maintain a perfect distinction between 
these several departments—for it is difficult, if not impossible, to call to account the 
several officers in government, without in some degree mixing the legislative and 
judicial.”’ Brutus XVI, 2.9.197; see also ibid. 202-3. 

*41. This is the traditional view of balanced government; cf. this volume, 55-56. 

*42. A Citizen, Carlisle Gazette 24 October 1787. See Pelatiah Webster's defense of 
the division of the legislature into three branches, to promote both safety and mature 
deliberation. The veto of the President ‘‘will furnish all the new light which a most 
serious discussion in a third House can give, and will make a new discussion neces- 
sary in each of the other two, where every member will have an opportunity to revise 
his opinion, to correct his arguments, and bring his judgment to the greatest maturity 
possible.”’ ‘Remarks on the Address of the Sixteen Members . . . ,” McMaster and 
Stone 96. See Jean Louis DeLolme, Constitution of England (London 1853) II, ch. 3, 
156-62. 

*43. Blackstone, Commentaries on the Laws of England 1, 48-52; see this volume 
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55-56 and ch. 7 n. 17. The movement from Adams to Madison is, among other things, a 
movement from legislative sovereignty to constitutional balance. 

*44. The three-part division of functions, legislative, executive, and judiciary, 
seems a natural basis for a three-part balance of power arrangement. We need not 
here inquire into the deeper implications of the question whether a balance of power 
system necessarily reduces itself in principle to a three-part system. A three-part 
balance of power, however fluid and complex, seems the obvious foundation for the 
constitution-maker and was so viewed by the men of the Founding generation. (A 
major difficulty of the ‘*federal’’ system as a balance of power system is its lack of a 
third, ‘balancing,’ power.) Neither do our present purposes require a consideration 
of the important question of the status of the particular threefold division of functions 
that finds expression in the American constitution. The chief alternatives to this 
scheme are the legislative-federative-executive division of Locke and the simpler 
legislative-executive scheme occasionally favored in the late eighteenth century and 
later adopted by civil service reformers and students of public administration. 

*45. Elliot II, 434; cf. McMaster and Stone 230-31. Later Wilson explained: **. . . 
all authority of every kind is derived by REPRESENTATION from the PEOPLE and the 
DEMOCRATIC principle is carried into every part of the government.’’ James Wilson, 
ibid. 344. The Constitution ‘‘unites in its different parts all the advantages, without 
any of the disadvantages, of three well-known forms of government and yet it pre- 
serves the attributes of a republic.’’ One of the Four Thousand, ibid., 116. If Europe 
has the merit of discovering representation, Publius said, **America can claim the 
merit of making the discovery the basis of unmixed and extensive republics."’ The 
Federalist no. 14, 84. See Wood, Creation 584. 

*46. Some of the Federalists also had doubts, most notably Alexander Hamilton, 
who expressed in the Philadelphia Convention his doubts about the scheme in which 
‘‘a democratic assembly is to be checked by a democratic senate, and both these by a 
democratic chief magistrate.’ Farrand I, 310 (18 June). 


CHAPTER EIGHT 


1. See this volume 22-23 for a discussion of the Anti-Federalists’ view of religion. 
_*2. Pennsylvania Convention Minority 3.11.13. Many Anti-Federalists, especially 
in Pennsylvania, deplored the absence of any constitutional exemption from military 
service for conscientious objectors, such as the Quakers had enjoyed in Penn- 
sylvania. Philadelphiensis II, 3.9.11. 

*3. Cincinnatus I, 6.1.19. Others, on the other hand, were concerned that the of- 
oe could not be confined to Protestants or even Christians. Philadelphiensis 

» 3.9.13. 

4. Old Whig V, 3.3.27. 

*5. The Anti-Federalists were especially warm in their defense of a free press, 
because of their own attempts to use the press to mobilize opinion in opposition to the 
Constitution and their belief that, in one way or another, attempts were being made to 
muzzle them. See below, Centinel II, 2.7.28-38. But they were also concerned, more 
deeply, that the Federalist lack of protection for a vigorous free press signaled a basic 
hostility to popular enlightenment, based on a dogma that government is too impor- 
tant a business for the people to be involved in. See Aristocrotis 3.16.3; Old Whig I, 
3.3.3. 

*6. Centinel I, 2.7.25; A Confederationist, Pennsylvania Herald and General Ad- 
vertiser 27 October 1787. The precise meaning of freedom of the press was seldom 
discussed. James Wilson made the then-standard argument that it does not preclude 
the punishment of libel, including seditious libel: ‘*what is meant by the liberty of the 
press is, that there should be no antecedent restraint upon it; but that every author is 
responsible when he attacks the security or welfare of the government or the safety, 
character and property of the individual.’* McMaster and Stone 308-9. See One of the 
Middle Interest (above, ch. 6 n. 20). Most of the Anti-Federalists would probably 
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have accepted this understanding (see [New Hampshire] Farmer 4.17.3), but a few 
denied it, adopting the more modern view. A Confederationist went on to say, ‘*When 
this declaration [of the liberty of the press] be made, let the attorney general of the 
United States, file an information against me for libel; I will carry that declaration in 
my hand, as my shield and my constitutional defence.” 

7. New Hampshire Freeman’s Oracle 18 January 1788; Luther Martin, Ford, 
Essays 364-65; cf. James Wilson’s federal liberty argument, this volume 11. See 
Remarker, Boston Independent Chronicle 22 December 1787. 

8. McMaster and Stone 143-44; see Charles Pinckney, Elliot IV, 259-60; Agrippa 
XIII, 4.6.60. 

9. McMaster and Stone 144, 354; see ibid. 304-5. 

10. See Leonard Levy, A Legacy of Suppression (Cambridge, Mass., 1960). 

11. Brutus II, 2.9.26; see ibid. 2.9.31. 

12. Aristocrotis 3.16.15. Cf. Symmes 4.5.2 on the laconic character of the Con- 
stitution. 

13. Old Whig II, 3.3.12. See [Maryland] Farmer I, 5.1.15. 

14. Randolph, Elliot III, 464-65. See also Yeates in the Pennsylvania ratifying 
convention, McMaster and Stone 296. 

15. Agrippa VI, 4.6.22; see Brutus II, 2.9.31; Henry 5.16.34~37; [Maryland] 
Farmer I, 5.1.12; Friend to the Rights of the People 4.23.6. For Federalist arguments 
being rebutted here, see Alfredus (above, ch. 6 n. 21); One of the Middle Interest 
(above, ch. 6 n. 20); A Citizen (above, ch. 2 n. 25); Civis Rusticus, Virginia In- 
dependent Chronicle 30 January 1788; Sherman, Farrand II, 588 (12 September). 

16. Henry 5.16.37. Wilson, McMaster and Stone 254. See above, n. 12. See letter 
from S. Lee to George Thatcher, 19 January 1788, Historical Magazine November 
1869, 266-67. 

17. Federal Republican 3.6.50. 

18. Samuel Chase, letter to John Lamb, 13 June 1788, in Leake, Memoir of the Life 
and Times of General John Lamb 310; see Philadelphiensis 3.9.43. 

19. Impartial Examiner 5.14.4. 

20. Brutus II, 2.9.24. 

21. McMaster and Stone 252; see Wilson, ibid. 253-54. 

22. Elliot III, 191. 

23. A Native of Virginia [Burwell Starkes?], Observations upon the Proposed Plan 
of Government (Petersburg, Va., 1788); this pamphlet was at one time erroneously 
attributed to James Monroe and is printed in The Writings of James Monroe, ed. 
S. M. Hamilton (New York 1898-1903) I, 349-55. See Wilson, McMaster and Stone 
252-54; One of the Middle Interest (above, ch. 6. n. 20). 

24. McMaster and Stone 295. See also Cassius, Ford, Essays 28; Plain Truth, 
McMaster and Stone 190-91. 

25. Remarker, Boston Independent Chronicle 27 December 1787. 

26. Agrippa XVI, 4.6.73; see this volume 40. 

27. Hamilton, Elliot II, 239; see Smith 6.12.20 n. 21, and Elliot I, 354-55. 

*28. Federal Farmer IX, 2.8.121. Agrippa XV, 4.6.71: ‘‘But for want of a bill of 
rights the resistance is always by the principles of their government, a rebellion which 
nothing but success can justify.”’ 

*29. Brutus X, 2.9.128; see VI, 2.9.69. Luther Martin contended that a man might 
find himself compelled to be guilty of treason against the general government or 
against his state, when the latter is resisting the arbitrary encroachments of the 
former. Martin 2.4.96. 

*30. The Federalist no. 28, 179. It is striking that Publius’ reference to checks by the 
States on the general government are usually connected with some reference to the 
ultimate defense by the people of their rights. See The Federalist no. 26, 169; no. 46, 
321-22; no. 60, 404. 

*31. ““The public good, in which the private is necessarily involved, might be hurt 
by too particular an enumeration; and the private good could suffer no injury from a 
deficient enumeration, because Congress could not injure the rights of private citizens 
without injuring their own. . . .”” Bowdoin, Elliot II, 87-88. 
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32. Delegate Who Has Catched Cold 5.19.16; Old Whig IV, 3.3.22. See Impartial 
Examiner 5.14.10. 

33. Federal Farmer XVI, 2.8.196. 

34. Sec. 15. In Thorpe, Federal and State Constitutions 3814. 


CHAPTER NINE 


1. Pendleton, Elliot III, 37; cf. Nicholas, ibid. 98; State Soldier, Virginia In- 
dependent Chronicle 12 March 1788. 

*2. Hamilton, Elliot II, 301. Similarly, cheap government is not necessarily good 
government. See Noah Webster, Ford, Pamphlets 47; also Oliver Ellsworth’s for- 
mulation: ‘The cheapest form of government is not always the best, for parsimony, 
though it spends little, generally gains nothing. Neither is that the best government 
which imposes the least restraint on its subjects; for the benefit of having others 
restrained may be greater than the disadvantage of being restrained ourselves. That is 
the best form of government which returns the greatest number of advantages in 
proportion to the disadvantages with which it is attended.’’ The Landholder, Ford, 
Essays 192. See A Native of Virginia (above, ch. 8 n. 23), in The Writings of James 
Monroe 352; Impartial Examiner 5.14.2. 

3. John Jay, Ford, Pamphlets 71. 

4. The Federalist no. 51, 349. 

5. McMaster and Stone 351. 

*6. Maecenas, State Gazette of South Carolina 6 December 1787. **What the gov- 
ernment may terminate in depends on the people. . . . ’ Civis Rusticus, Virginia 
Independent Chronicle 30 January 1788, reply to Mason: “*. . . the liberties of the 
people never can be lost, until they are lost to themselves, in a vicious disregard of 
their dearest interests, a sottish indolence, a wild licentiousness, a dissoluteness of 
morals, and a contempt of all virtue.”” Ibid. See Governor Huntington, Elliot I, 
199-200. 

7. Elliot III, 536-37. 

8. The Federalist no. 55, 378; cf. no. 76, 513-14. 

*9. For a revealing picture of Federalist government to contrast with Federalist 
principles of government, see Leonard D. White, The Federalists (New York 1948) 
chs. 2, 3, 8, 9, and 40, and The Jeffersonians (New York 1951) chs. 3-5 and 35. 

*10. Cato V, 2.6.34. ‘‘Where then is our republicanism to be found? Not in our 
constitution but merely in the spirit of our people. That would oblige even a despot to 
govern us republicanly.’’ Memoirs, Correspondence and Miscellanies from the Pa- 
rl of Thomas Jefferson, ed. Thomas Jefferson Randolph, 2d ed. (Boston 1830) IV, 
287. 

11. The Spirit of Laws IV, ch. 5. 

12. Federal Republican 3.6.21. 

13. 1 Cranch 137, 176-78 (1803). 

*14. The Federalist no. 49, 340-41. Cf. Madison to Jefferson, 4 February 1798, 
Madison, Writings (ed. Hunt) V, 438-39. John Marshall described the adoption of the 
faa as “ta very great exertion.’’ Marbury v. Madison, 1 Cranch 137, 176 

1803). 

15. The Federalist no. 37, 238. 

16. [John Dickinson] ‘‘Letter from a Farmer in Pennsylvania to the Inhabitants of 
the British Colonies” (1767), in Empire and Nation, ed. Forrest McDonald (En- 
glewood Cliffs, N.J., 1962) 69. See The Federalist no. 37; A Citizen of New York 
Sane Jay], “‘An Address to the People of the State of New York,”’ Ford, Pamphlets 

9-86. 

*17. Impartial Examiner 5.14.15. See Mercy Warren, this volume 76. After the 
Revolution, Federalist John Jay wrote, ‘‘the spirit of private gain expelled the spirit of 
public good, and men became more intent on the means of enriching and aggrandizing 
themselves than of enriching and aggrandizing their country.”’ Ford, Pamphlets 
70-71; see Jay in New York convention, Elliot II, 284. Columbian Patriot 4.28.3: 
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‘*But there are certain seasons in the course of human affairs, when Genius, Virtue, 
and Patriotism, seems to nod over the vices of the times, and perhaps never more 
remarkably, than at the present period.” 

18. Lincoln, Collected Works I, 108-15. See Harry V. Jaffa, Crisis of the House 
Divided (Garden City, N.Y., 1959) ch. 9. 

19. Columbian Patriot 4.28.12; see Mercy Warren on Washington, 6.14.54-77. 

*20. The Federalists were not, generally speaking, less antislavery than the Anti- 

Federalists (indeed, one of the very few attempts to provide any kind of moral 
justification of slavery was made by Anti-Federalist Rawlins Lowndes); but their 
commitment to a policy of interest made it relatively easy to say, as did Oliver 
Ellsworth of the participation by the Southern states in the slave trade, that ‘their 
consciences are their own, tho’ their wealth and strength are blended with ours.”’ The 
Landholder, Ford, Essays 164; see also William Heath, Elliot II, 115. See Ford, 
Pamphlets 146; Martin 2.4.45, 68-70. The Anti-Federalists were less easily persuaded 
that questions of politics can be freed from questions of conscience. 

21. Warren 6.14.67. 
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Keyed to the Principal Anti-Federalist Discussions 
(see volumes 2-6 below) 


To all to whom these Presents shall come, we the under signed Delegates 
of the States affixed to our Names, send greeting. 


Whereas the Delegates of the United States of America, in Congress assem- 
bled, did, on the 15th day of November, in the Year of Our Lord One 
thousand Seven Hundred and Seventy seven, and in the Second Year of the 
Independence of America, agree to certain articles of Confederation and 
perpetual Union between the States of Newhampshire, Massachusetts-bay, 
Rhodeisland and Providence Plantations, Connecticut, New York, New 
Jersey, Pennsylvania, Delaware, Maryland, Virginia, North-Carolina, 
South-Carolina, and Georgia in the words following, viz. ‘Articles of Con- 
federation and perpetual Union between the states of Newhampshire, 
Massachusetts-bay, Rhodeisland and Providence Plantations, Connecticut, 
New-York, New-Jersey, Pennsylvania, Delaware, Maryland, Virginia, 
North-Carolina, South-Carolina and Georgia. [3.11.30; 4.13.16; 5.16.1-2] 

Article I. The Stile of this confederacy shall be ‘‘The United States of 
America.”’ [5.21.6] 

Article II. Each state retains its sovereignty, freedom, and independence, 
and every Power, Jurisdiction and right, which is not by this confederation 
expressly delegated to the United States, in Congress assembled. [2.5.93 
2.6.3; 2.7.37-38; 2.7.98; 2.8.81; 3.3.8; 3.5.23 3-6.51; 3-11.27; 5.12.2; 5.14.5; 
5.21.6; 5.21.8; 5.21.12] 

Article III. The said states hereby severally enter into a firm league of 
friendship with each other, for their common defence, the security of their 
Liberties, and their mutual and general welfare, binding themselves to assist 
each other, against all force offered to, or attacks made upon them, or any of 
them, on account of religion, sovereignty, trade, or any other pretence 
whatever. [3.6.2; 5.14.44-45; 5.21.6] 

Article IV. The better to secure and perpetuate mutual friendship and 
intercourse among the people of the different states in this union, the free 
inhabitants of each of these states, paupers, vagabonds and fugitives from 
justice excepted, shall be entitled to all privileges and immunities of free 
citizens in the several states; and the people of each state shall have free 
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ingress and regress to and from any other state, and shall enjoy therein all 
the privileges of trade and commerce, subject to the same duties, im- 
positions and restrictions as the inhabitants thereof respectively, provided 
that such restriction shall not extend so far as to prevent the removal of 
property imported into any state, to any other state, of which the Owner is 
an inhabitant; provided also that no imposition, duties or restrictions shall 
be laid by any state, on the property of the united states, or either of them. 
(2.8.85; 5.21.6] 

If any Person guilty of, or charged with treason, felony, or other high 
misdemeanor in any state, shall flee from Justice, and be found in any of the 
united states, he shall, upon demand of the Governor or executive power, of 
the state from which he fled, be delivered up and removed to the state 
having jurisdiction of his offence. 

Full faith and credit shall be given in each of these states to the records, 
acts and judicial proceedings of the courts and magistrates of every other 
State. 

Article V. For the more convenient management of the general interests 
of the united states, delegates shall be annually appointed in such manner as 
the legislature of each state shall direct, to meet in Congress on the first 
Monday in November, in every year, with a power reserved to each state, to 
recal its delegates, or any of them, at any time within the year, and to send 
others in their stead, for the remainder of the Year. [2.8.147; 5.21.6; 5.21.8] 

No state shall be represented in Congress by less than two, nor by more 
than seven Members; and no person shall be capable of being a delegate for 
more than three years in any term of six years; nor shall any person, being a 
delegate, be capable of holding any office under the united states, for which 
he, or another for his benefit receives any salary, fees or emolument of any 
kind. 

Each state shall maintain its own delegates in a meeting of the states, and 
while they act as members of the committee of the states. 

In determining questions in the united states in Congress assembled, each 
state shall have one vote. [2.4.28; 2.4.32-33; 2.4.35; 2.4.45; 3.6.12] 

Freedom of speech and debate in Congress shall not be impeached or 
questioned in any Court, or place out of Congress, and the members of 
congress shall be protected in their persons from arrests and imprisonments, 
during the time of their going to and from, and attendance on congress, 
except for treason, felony, or breach of the peace. 

Article VI. No state, without the Consent of the united states in congress 
assembled, shall send any embassy to, or receive any embassy from, or 
enter into any conference, agreement, alliance or treaty with any King 
prince or state; nor shall any person holding any office of profit or trust 
under the united states, or any of them, accept of any present, emolument, 
office or title of any kind whatever from any king, prince or foreign state; 
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nor shall the united states in congress assembled, or any of them, grant any 
title of nobility. (2.8.84; 5.16.2; 5.21.5] 

No two or more states shall enter into any treaty, confederation or 
alliance whatever between them, without the consent of the united states in 
congress assembled, specifying accurately the purposes for which the same 
is to be entered into, and how long it shall continue. 

No state shall lay any imposts or duties, which may interfere with any 
stipulations in treaties, entered into by the united states in congress assem- 
bled, with any king, prince or state, in pursuance of any treaties already 
proposed by congress, to the courts of France and Spain. 

No vessels of war shall be kept up in time of peace by any state, except 
such number only, as shall be deemed necessary by the united states in 
congress assembled, for the defence of such state, or its trade; nor shall any 
body of forces be kept up by any state, in time of peace, except such number 
only, as in the judgment of the united states, in congress assembled, shall be 
deemed requisite to garrison the forts necessary for the defence of such 
state; but every state shall always keep up a well regulated and disciplined 
militia, sufficiently armed and accoutred, and shall provide and constantly 
have ready for use, in public stores, a due number of field pieces and tents, 
and a proper quantity of arms, ammunition and camp equipage. [2.9.112] 

No state shall engage in any war without the consent of the united states 
in congress assembled, unless such state be actually invaded by enemies, or 
shall have received certain advice of a resolution being formed by some 
nation of Indians to invade such state, and the danger is so imminent as not 
to admit of a delay till the united states in congress assembled can be 
consulted: nor shall any state grant commisssions to any ships or vessels of 
war, nor letters of marque or reprisal, except it be after a declaration of war 
by the united states in congress assembled, and then only against the king- 
dom or state and the subjects thereof, against which war has been so de- 
clared, and under such regulations as shall be established by the united 
states in congress assembled, unless such state be infested by pirates, in 
which case vessels of war may be fitted out for that occasion, and kept so 
long as the danger shall continue, or until the united states in congress 
assembled, shall determine otherwise. 

Article VII. When land-forces are raised by any state for the common 
defence, all officers of or under the rank of colonel, shall be appointed by 
the legislature of each state respectively, by whom such forces shall be 
raised, or in such manner as such state shall direct, and all vacancies shall 
be filled up by the State which first made the appointment. [5.21.6] 

Article VIII. All charges of war, and all other expences that shall be 
incurred for the common defence or general welfare, and allowed by the 
united states in congress assembled, shall be defrayed out of a common 
treasury, which shall be supplied by the several states in proportion to the 
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value of all land within each state, granted to or surveyed for any Person, as 
such land and the buildings and improvements thereon shall be estimated 
according to such mode as the united states in congress assembled, shall 
from time to time direct and appoint. [2.8.123; 3.6.43; 5.21.6] 

The taxes for paying that proportion shall be laid and levied by the au- 
thority and direction of the legislatures of the several states within the time 
agreed upon by the united states in congress assembled. 

Article IX. The united states in congress assembled, shall have the sole 
and exclusive right and power of determining on peace and war, except in 
the cases mentioned in the sixth article—of sending and receiving 
ambassadors—entering into treaties and alliances, provided that no treaty of 
commerce shall be made whereby the legislative power of the respective 
states shall be restrained from imposing such imposts and duties on foreign- 
ers as their own people are subjected to, or from prohibiting the exportation 
or importation of any species of goods or commodities, whatsoever—of 
establishing rules for deciding in all cases, what captures on land or water 
shall be legal, and in what manner prizes taken by land or naval forces in the 
service of the united states shall be divided or appropriated—of granting 
letters of marque and reprisal in times of peace—appointing courts for the 
trial of piracies and felonies committed on the high seas and establishing 
courts for receiving and determining finally appeals in all cases of captures, 
provided that no member of congress shall be appointed a judge of any of 
the said courts. [2.8.82-83; 4.2.8; 5.21.5] 

The united states in congress assembled shall also be the last resort on 
appeal in all disputes and differences now subsisting or that hereafter may 
arise between two or more states concerning boundary, jurisdiction or any 
other cause whatever; which authority shall always be exercised in the 
manner following. Whenever the legislative or executive authority or lawful 
agent of any state in controversy with another shall present a petition to 
congress stating the matter in question and praying for a hearing, notice 
thereof shall be given by order of congress to the legislative or executive 
authority of the other state in controversy, and a day assigned for the 
appearance of the parties by their lawful agents, who shall then be directed 
to appoint by joint consent, commissioners or judges to constitute a court 
for hearing and determining the matter in question: but if they cannot agree, 
congress shall name three persons out of each of the united states, and from 
the list of such persons each party shall alternately strike out one, the 
petitioners beginning, until the number shall be reduced to thirteen; and 
from that number not less than seven, nor more than nine names as congress 
shall direct, shall in the presence of congress be drawn out by lot, and the 
persons whose names shall be so drawn or any five of them, shall be com- 
missioners or judges, to hear and finally determine the controversy, so 
always as a major part of the judges who shall hear the cause shall agree in 
the determination: and if either party shall neglect to attend at the day 
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appointed, without showing reasons, which congress shall judge sufficient, 
or being present shall refuse to strike, the congress shall proceed to nomi- 
nate three persons out of each state, and the secretary of congress shall 
strike in behalf of such party absent or refusing; and the judgment and 
sentence of the court to be appointed, in the manner before prescribed, shall 
be final and conclusive; and if any of the parties shall refuse to submit to the 
authority of such court, or to appear or defend their claim or cause, the 
court shall nevertheless proceed to pronounce sentence, or judgment, which 
shall in like manner be final and decisive, the judgment or sentence and 
other proceedings being in either case transmitted to congress, and lodged 
among the acts of congress for the security of the parties concerned: pro- 
vided that every commissioner, before he sits in judgment, shall take an 
oath to be administered by one of the judges of the supreme or superior 
court of the state, where the cause shall be tried, ‘‘well and truly to hear and 
determine the matter in question, according to the best of his judgment, 
without favour, affection or hope of reward:’’ provided also, that no state 
shall be deprived of territory for the benefit of the united states. 

All controversies concerning the private right of soil claimed under differ- 
ent grants of two or more states, whose jurisdictions as they may respect 
such lands, and the states which passed such grants are adjusted, the said 
grants or either of them being at the same time claimed to have originated 
antecedent to such settlement of jurisdiction, shall on the petition of either 
party to the congress of the united states, be finally determined as near as 
may be in the same manner as is before prescribed for deciding disputes 
respecting territorial jurisdiction between different states. 

The united states in congress assembled shall also have the sole and 
exclusive right and power of regulating the alloy and value of coin struck by 
their own authority, or by that of the respective states—fixing the standard 
of weights and measures throughout the united states—regulating the trade 
and managing all affairs with the Indians, not members of any of the states, 
provided that the legislative right of any state within its own limits be not 
infringed or violated—establishing or regulating post-offices from one state 
to another, thoughout all the united states, and exacting such postage on the 
papers passing thro’ the same as may be requisite to defray the expences of 
the said office—appointing all officers of the land forces, in the service of the 
united states, excepting regimental officers—appointing all the officers of 
the naval forces, and commissioning all officers whatever in the service of 
the united states—making rules for the government and regulation of the 
said land and naval forces, and directing their operations. 

The united states in congress assembled shall have authority to appoint a 
committee, to sit in the recess of congress, to be denominated ‘‘A Commit- 
tee of the States,’ and to consist of one delegate from each state; and to 
appoint such other committees and civil officers as may be necessary for 
managing the general affairs of the united states under their direction—to 
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appoint one of the number to preside, provided that no person be allowed to 
serve in the office of president more than one year in any term of three 
years; to ascertain the necessary sums of money to be raised for the service 
of the united states, and to appropriate and apply the same for defraying the 
public expences—to borrow money, or emit bills on the credit of the united 
states, transmitting every half year to the respective states an account of the 
sums of money so borrowed or emitted,—to build and equip a navy—to 
agree upon the number of land forces, and to make requisitions from each 
state for its quota, in proportion to the number of white inhabitants in such 
state; which requisition shall be binding, and thereupon the legislature of 
each state shall appoint the regimental officers, raise the men and cloath, 
arm and equip them in a soldier like manner, at the expence of the united 
States; and the officers and men so cloathed, armed and equipped shall 
march to the place appointed, and within the time agreed on by the united 
states in congress assembled: But if the united states in congress assembled 
shall, on consideration of circumstances judge proper that any state should 
not raise men, or should raise a smaller number than its quota, and that any 
other state should raise a greater number of men than the quota thereof, 
such extra number shall be raised, officered, cloathed, armed and equipped 
in the same manner as the quota of such state, unless the legislature of such 
State shall judge that such extra number cannot be safely spared out of the 
same, in which case they shall raise officer, cloath, arm and equip as many 
of such extra number as they judge can be safely spared. And the officers 
and men so cloathed, armed and equipped, shall march to the place ap- 
pointed, and within the time agreed on by the united states in congress 
assembled. 

The united states in congress assembled shall never engage in a war, nor 
grant letters of marque and reprisal in time of peace, nor enter into any 
treaties or alliances, nor coin money, nor regulate the value thereof, nor 
ascertain the sums and expences necessary for the defence and welfare of 
the united states, or any of them, nor emit bills, nor borrow money on the 
credit of the united states, nor appropriate money, nor agree upon the 
number of vessels of war, to be built or purchased, or the number of land or 
sea forces to be raised, nor appoint a commander in chief of the army or 
navy, unless nine states assent to the same: nor shall a question on any other 
point, except for adjourning from day to day be determined, unless by the 
votes of a majority of the united states in congress assembled. [2.9.114] 

The congress of the united states shall have power to adjourn to any time 
within the year, and to any place within the united states, so that no period 
of adjournment be for a longer duration than the space of six Months, and 
shall publish the Journal of their proceedings monthly, except such parts 
thereof relating to treaties, alliances or military operations, as in their judg- 
ment require secrecy; and the yeas and nays of the delegates of each state 
on any question shall be entered on the Journal, when it is desired by any 
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delegate; and the delegates of a state, or any of them, at his or their request 
shall be furnished with a transcript of the said Journal, except such parts as 
are above excepted, to lay before the legislatures of the several states. 

Article X. The committee of the states, or any nine of them, shall be 
authorized to execute, in the recess of congress, such of the powers of 
congress as the united states in congress assembled, by the consent of nine 
states, shall from time to time think expedient to vest them with; provided 
that no power be delegated to the said committee, for the exercise of which, 
by the articles of confederation, the voice of nine states in the congress of 
the united states assembled is requisite. [5.21.6] 

Article XI. Canada acceding to this confederation, and joining in the 
measures of the united states, shall be admitted into, and entitled to all the 
advantages of this union: but no other colony shall be admitted into the 
same, unless such admission be agreed to by nine states. [2.8.85; 5.21.6] 

Article XII. All bills of credit emitted, monies borrowed and debts con- 
tracted by, or under the authority of congress, before the assembling of the 
united states, in pursuance of the present confederation, shall be deemed 
and considered as a charge against the united states, for payment and satis- 
faction whereof the said united states, and the public faith are hereby sol- 
emnly pledged. [2.7.167; 5.21.6] 

Article XIII. Every state shall abide by the determinations of the united 
states in congress assembled, on all questions which by this confederation 
are submitted to them. And the Articles of this confederation shall be in- 
violably observed by every state, and the union shall be perpetual; nor shall 
any alteration at any time hereafter be made in any of them; unless such 
alteration be agreed to in a congress of the united states, and be afterwards 
confirmed by the legislatures of every state. [2.1.33 2.3.4-5; 2.4.36; 
2.4.110-14; 2.6.3; 2.6.9; 2.8.85; 2.8.229; 3.3.42; 3.11.93 4.2.11; 4.3.26; 
4.4.13; 4.6.43; 4.10.4; 4.13.6-73 4.13.10; 4.13.16; 4.14.10; 5.3.15 5-21.45 
5.21.6; 6.5.4; 6.6.20; 6.7.4; 6.11.8] 

And Whereas it hath pleased the Great Governor of the World to incline 
the hearts of the legislatures we respectively represent in congress, to ap- 
prove of, and to authorize us to ratify the said articles of confederation and 
perpetual union. Know Ye that we the undersigned delegates, by virtue of 
the power and authority to us given for that purpose, do by these presents, 
in the name and in behalf of our respective constituents, fully and entirely 
ratify and confirm each and every of the said articles of confederation and 
perpetual union, and all and singular the matters and things therein con- 
tained: And we do further solemnly plight and engage the faith of our re- 
spective constituents, that they shall abide by the determinations of the 
united states in congress assembled, on all questions, which by the said 
confederation are submitted to them. And that the articles thereof shall be 
inviolably observed by the states we respectively represent, and that the 
union shall be perpetual. In Witness whereof we have hereunto set our 
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hands in Congress. Done at Philadelphia in the state of Pennsylvania the 
ninth day of July, in the Year of our Lord one Thousand seven Hundred and 
Seventy-eight, and in the third year of the independence of America. 


Josiah Bartlett, 
John Wentworth, junr. 
August 8th, 1778, 


bon the part & behalf of the State of New Hampshire. 
John Hancock, 
Samuel Adams, 
On the part and behalf of the State of Massachusetts 


Elbridge Gerry, s 
ay. 


Francis Dana, 
James Lovell, 
Samuel Holten, 


William Ellery, 
Henry Marchant, 
John Collins, 


On the part and behalf of the State of Rhode-Island 
and Providence Plantations. 


Roger Sherman, 
Samuel Huntington, 
Oliver Wolcott, 
Titus Hosmer, 
Andrew Adams, 


On the part and behalf of the State of Connecticut. 


Jas. Duane, 
Fra. Lewis, 
Wm. Duer, 
Gouvr. Morris, 


On the part and behalf of the State of New York. 


Jno. Witherspoon, On the Part and in Behalf of the State of New Jersey, 
Nathl. Scudder, November 26th, 1778. 

Robert Morris, 

Daniel Roberdeau, 

Jon. Bayard Smith, 

Joseph Reed, 


William Clingar, On the part and behalf of the State of Pennsylvania. 
22d July, 1778, 

Thos. McKean, 
Feby. 22d, 1779, 

John Dickinson, 


May sth, 1779, 
Nicholas Van Dyke, 


On the part & behalf of the State of Delaware. 


John Hanson, 
March 1, 1781, 


On the part and behalf of the State of Maryland. 
Daniel Carroll, do 


Richard Henry Lee, 
John Banister, 
Thomas Adams, 

Jno. Harvie, 

Francis Lightfoot Lee, 


On the Part and Behalf of the State of Virginia. 


John Penn, 

July 21st, 1778, 
Corns. Harnett, 
Jno. Williams, 


On the part and behalf of the State of North Carolina. 
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Henry Laurens, 


William Henry Drayton, 
Jno. Mathews, On the part and on behalf of the State of South Carolina. 


Richd. Hutson, 
Thos. Heyward, junr. 


Jno. Walton, 


24th July, 1778, ‘ 
ae Telfair. On the part and behalf of the State of Georgia. 


Edwd. Langworthy, 


109 


The Constitution of the United States 


Keyed to the Principal Anti-Federalist Discussions 
(see volumes 2-6 below) 


We the People of the United States, in Order to form a more perfect Union, 
establish Justice, insure domestic Tranquility, provide for the common de- 
fence, promote the general Welfare, and secure the Blessings of Liberty to 
ourselves and our Posterity, do ordain and establish this Constitution for the 
United States of America. [2.9.57; 3.11.30; 4.13.21; 5.16.1; 6.9.2; 6.13.25] 


Article. I. 


Section. 1. All legislative Powers herein granted shall be vested in a Con- 
gress of the United States, which shall consist of a Senate and House of 
Representatives. 


Section. 2. The House of Representatives shall be composed of Members 
chosen every second Year by the People of the several States, and the 
Electors in each State shall have the Qualifications requisite for Electors of 
the most numerous Branch of the State Legislature. [2.6.35; 2.6.37; 2.7.22; 
4.6.60] 

No person shall be a Representative who shall not have attained to the 
Age of twenty five Years, and been seven Years a Citizen of the United 
States, and who shall not, when elected, be an Inhabitant of that State in 
which he shall be chosen. [2.8.150; 4.13.26] 

Representatives and direct Taxes shall be apportioned among the several 
States which may be included within this Union, according to their respec- 
tive Numbers, which shall be determined by adding to the whole Number of 
free Persons, including those bound to Service for a Term of Years, and 
excluding Indians not taxed, three fifths of all other Persons. [2.6.39; 2.8.44; 
3.6.43-44; 4.14. 1-23; 4.13.22; 4.26.4; 6.12.8] The actual Enumeration shall be 
made within three Years after the first Meeting of the Congress of the 
United States, and within every subsequent Term of ten Years, in such 
Manner as they shall by law direct. The Number of Representatives shall 
not exceed one for every thirty Thousand, but each State shall have at Least 
one Representative; and until such enumeration shall be made the State of 
New Hampshire shall be entitled to chuse three, Massachusetts eight, 
Rhode-Island and Providence Plantations one, Connecticut five, New-York 
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six, New Jersey four, Pennsylvania eight, Delaware one, Maryland six, 
Virginia ten, North Carolina five, South Carolina five, and Georgia three. 
[2.8.15; 2.8.25; 3.6.12; 3.11.34-35; 4.13.25; 6.1.29; 6.12.8-10] 

When vacancies happen in the Representation from any State, the 
Executive Authority thereof shall issue Writs of Election to fill such Vacan- 
cies. 

The House of Representatives shall chuse their Speaker and other Of- 
ficers; and shall have the sole Power of Impeachment. [2.4.87; 3.16.15; 
6.1.29] 


Section. 3. The Senate of the United States shall be composed of two 
Senators from each State, chosen by the Legislature thereof, for six Years; 
and each Senator shall have one Vote. [2.6.37; 2.8.147, 164, 214; 2.9.198- 
201; 3.14.14; 5.3.73 §.21.32-33; 6.1.26-36; 6.12.25-35] 

Immediately after they shall be assembled in Consequence of the first 
Election, they shall be divided as equally as may be into three Classes. The 
Seats of the Senators of the first Class shall be vacated at the Expiration of 
the second Year, of the second Class at the Expiration of the fourth Year, 
and of the third Class at the Expiration of the sixth Year, so that one third 
may be chosen every second Year; and if Vacancies happen by Resignation, 
or otherwise, during the Recess of the Legislature of any State, the Execu- 
tive thereof may make temporary Appointments until the next Meeting of 
the Legislature, which shall then fill such Vacancies. [3.6.15; 3.6.42] 

No Person shall be a Senator who shall not have attained to the Age of 
thirty Years, and been nine Years a Citizen of the United States, and who 
shall not, when elected, be an Inhabitant of that State for which he shall be 
chosen. 

The Vice President of the United States shall be President of the Senate, 
but shall have no Vote, unless they be equally divided. [2.4.84; 6.1.27] 

The Senate shall chuse their other Officers, and also a President pro 
tempore, in the Absence of the Vice President, or when he shall exercise the 
Office of President of the United States. 

The Senate shall have the sole Power to try all Impeachments. When 
sitting for that Purpose, they shall be on Oath or Affirmation. When the 
President of the United States is tried, the Chief Justice shall preside: And 
no Person shall be convicted without the Concurrence of two thirds of the 
Members present. [2.4.88; 2.6.45; 5.21.33] 

Judgment in Cases of Impeachment shall not extend further than to re- 
moval from Office, and disqualification to hold and enjoy any Office of 
honor, Trust or Profit under the United States: but the Party convicted shall 
nevertheless be liable and subject to Indictment, Trial, Judgment and 
Punishment, according to Law. 


Section. 4. The Times, Places and Manner of holding Elections for Senators 
and Representatives, shall be prescribed in each State by the Legislature 
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thereof; but the Congress may at any time by Law make or alter such 
Regulations, except as to the Places of chusing Senators. [2.6.46-47; 
2.7-73-74; 2.7-100; 2.8.181; 3.11.25; 3.16.5; 4.4.2-33 4.4.6; 4.10.10; 
6.1.53-553 6.7.4] 

The Congress shall assemble at least once in every Year, and such Meet- 
ing shall be on the first Monday in December, unless they shall by Law 
appoint a different Day. 


Section. 5. Each House shall be the Judge of the Elections, Returns and 
Qualifications of its own Members, and a Majority of each shall constitute a 
Quorum to do Business; but a small Number may adjourn from day to day, 
and may be authorized to compel the Attendance of absent Members, in 
such Manner, and under such Penalties as each House may provide. [2.8.28; 
4.10.10] 

Each House may determine the Rules of its Proceedings, punish its Mem- 
bers for disorderly Behaviour, and, with the Concurrence of two thirds, 
expel a Member. 

Each House shall keep a Journal of its Proceedings, and from time to time 
publish the same, excepting such Parts as may in their Judgment require 
Secrecy; and the Yeas and Nays of the Members of either House on any 
question shall, at the Desire of one fifth of those Present, be entered on the 
Journal. (4.5.2; 5.16.20] 

Neither House, during the Session of Congress, shall, without the Con- 
sent of the other, adjourn for more than three days, nor to any other Place 
than that in which the two Houses shall be sitting. 


Section. 6. The Senators and Representatives shall receive a Compensation 
for their Services, to be ascertained by Law, and paid out of the Treasury of 
the United States. [3.14.15; 4.10.8-9; 4.14.1; 4.23.3(3); 5.12.2] They shall in 
all Cases, except Treason, Felony and Breach of the Peace, be privileged 
from Arrest during their Attendance at the Session of their respective 
Houses, and in going to and returning from the same; and for any Speech or 
Debate in either House, they shall not be questioned in any other Place. 
[3-4-3] 

No Senator or Representative shall, during the Time for which he was 
elected, be appointed to any civil Office under the Authority of the United 
States, which shall have been created, or the Emoluments whereof shall 
have been encreased during such time; and no Person holding any Office 
under the United States, shall be a Member of either House during his 
Continuance in Office. [2.4.46-48; 4.13.5] 


Section. 7. All Bills for raising Revenue shall originate in the House of 
Representatives; but the Senate may propose or concur with Amendments 
as on other Bills. (2.2.3; 2.4.51-52; 3.6.41; 4.2.6; 6.1.27] 

Every Bill which shall have passed the House of Representatives and the 
Senate, shall, before it become a Law, be presented to the President of the 
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United States; If he approve he shall sign it, but if not he shall return it, with 
his Objections to that House in which it shall have originated, who shall 
enter the Objections at large on their Journal, and proceed to reconsider it. 
If after such Reconsideration two thirds of that House shall agree to pass the 
Bill, it shall be sent, together with the Objections, to the other House, by 
which it shall likewise be reconsidered, and if approved by two thirds of that 
House, it shall become a Law. But in all such Cases the Votes of both 
Houses shall be determined by yeas and Nays, and the Names of the Per- 
sons voting for and against the Bill shall be entered on the Journal of each 
House respectively. If any Bill shall not be returned by the President within 
ten days (Sundays excepted) after it shall have been presented to him, the 
Same shall be a Law, in like Manner as if he had signed it, unless the 
Congress by their Adjournment prevent its Return in which Case it shall not 
be a Law. [2.4.53-54; 3.9.65; 3.12.15-173 5.14.38] 

Every Order, Resolution, or Vote to which the Concurrence of the Senate 
and House of Representatives may be necessary (except on a question of 
Adjournment) shall be presented to the President of the United States; and 
before the Same shall take Effect, shall be approved by him, or being dis- 
approved by him, shall be repassed by two thirds of the Senate and House of 
Representatives, according to the Rules and Limitations prescribed in the 
Case of a Bill. 


Section. 8. The Congress shall have Power To lay and collect Taxes, Duties, 
Imposts and Excises, to pay the Debts and provide for the common Defence 
and general Welfare of the United States; but all Duties, Imposts and Ex- 
cises shall be uniform throughout the United States; [2.4.55-56; 4.5.8-16; 
5.14.6; 6.12.36-38] 

To borrow Money on the credit of the United States; [3.14.12; 4.22.4; 
6.8.28] 

To regulate Commerce with foreign Nations, and among the several 
States, and with the Indian Tribes; [4.6.53] 

To establish an uniform Rule of Naturalization, and uniform Laws on the 
subject of Bankruptcies throughout the United States; [2.8.10; 2.8.35; 
2.8.214; 2.8.224; 3.13.5] 

To coin Money, regulate the Value thereof, and of foreign Coin, and fix 
the Standard of Weights and Measures; 

To provide for the Punishment of counterfeiting the Securities and current 
Coin of the United States; 

To establish Post Offices and post Roads; 

To promote the Progress of Science and useful Arts, by securing for 
limited Times to Authors and Inventors the exclusive Right to their respec- 
tive Writings and Discoveries; 

To constitute Tribunals inferior to the supreme Court; 

To define and punish Piracies and Felonies committed on the high Seas, 
and Offences against the Law of Nations; [2.8.185; 2.9.86; 4.6.42; 4.9.22] 
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To declare War, grant Letters of Marque and Reprisal, and make Rules 
concerning Captures on Land and Water; [3.6.20; 5.16.23; 5.21.5] 

To raise and support Armies, but no Appropriation of Money to that Use 
shall be for a longer Term than two Years; (2.4.59; 2.8.39; 4.5.2; 4.23.3(4)] 

To provide and maintain a Navy; 

To make Rules for the Government and Regulation of the land and naval 
Forces; 

To provide for calling forth the Militia to execute the Laws of the Union, 
suppress Insurrections and repel Invasions; [2.4.60-61; 2.8.217; 3.3.29; 
3.11.58; 5.16.2] 

To provide for organizing, arming, and disciplining, the Militia, and for 
governing such Part of them as may be employed in the Service of the 
United States, reserving to the States respectively, the Appointment of the 
Officers, and the Authority of training the Militia according to the discipline 
prescribed by Congress; 

To exercise exclusive Legislation in all cases whatsoever, over such Dis- 
trict (not exceeding ten Miles square) as may, by Cession of particular 
States, and the Acceptance of Congress, become the Seat of the Govern- 
ment of the United States, [2.8.222-23; 2.9.200; 4.8.1; 4.9.32; 4.12.10; 5.7.7] 
and to exercise like Authority over all Places purchased by the Consent of 
the Legislature of the State in which the Same shall be, for the Erection of 
Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings; 
(2.8.223-24; 5.16.12]—And 

To make all Laws which shall be necessary and proper for carrying into 
Execution the foregoing Powers, and all other Powers vested by this Con- 
stitution in the Government of the United States, or in any Department or 
Officer thereof. [2.9.5; 2.9.8-9; 2.9.57; 2.9.60; 2.9.153; 3.3.12; 6.1.24; 6.9.13; 
6.9.23] 


Section. 9. The Migration or Importation of such Persons as any of the 
States now existing shall think proper to admit, shall not be prohibited by 
the Congress prior to the Year one thousand eight hundred and eight, but a 
Tax or duty may be imposed on such Importation, not exceeding ten dollars 
for each Person. [2.2.14; 2.4.63-71; 2.6.35; 2.9.39; 5.12.1] 

The Privilege of the Writ of Habeas Corpus shall not be suspended, unless 
when in Cases of Rebellion or Invasion the public Safety may require it. 
(2.9.30; 5.9.8; 5.16.38] 

No Bill of Attainder or ex post facto Law shall be passed. [2.9.103; 
3-16.18; 5.16.39; 6.7.13] 

No Capitation, or other direct, Tax shall be laid, unless in Proportion to 
the Census or Enumeration herein before directed to be taken. [2.8.44] 

No Tax or Duty shall be laid on Articles exported from any State. 

No Preference shall be given by any Regulation of Commerce or Revenue 
to the Ports of one State over those of another: nor shall Vessels bound to, 
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or from, one State, be obliged to enter, clear, or pay Duties in another. 
[2.4.73-74] 

No Money shall be drawn from the Treasury, but in Consequence of 
Appropriations made by Law; and a regular Statement and Account of the 
Receipts and Expenditures of all public Money shall be published from time 
to time. [4.22.4; 5.16.8] 

No Title of Nobility shall be granted by the United States: And no Person 
holding any Office of Profit or Trust under them, shall, without the Consent 
of the Congress, accept of any present, Emolument, Office, or Title, of any 
kind whatever, from any King, Prince, or foreign State. [2.8.198; 4.2.10; 
6.7.8] 


Section. 10. No State shall enter into any Treaty, Alliance, or Confedera- 
tion; grant Letters of Marque and Reprisal; coin Money; emit Bills of 
Credit; make any Thing but gold and silver Coin a Tender in Payment of 
Debts; pass any Bill of Attainder, ex post facto Law, or Law impairing the 
Obligation of Contracts, or grant any Title of Nobility. [2.4.76-77; 2.9.182; 
3-13.53 4.5.2] 

No State shall, without the Consent of the Congress, lay any Imposts or 
Duties on Imports or Exports, except what may be absolutely necessary for 
executing it’s inspection Laws: and the net Produce of all Duties and Im- 
posts, laid by any State on Imports or Exports, shall be for the Use of the 
Treasury of the United States; and all such Laws shall be subject to the 
Revision and Controul of the Congress. [2.4.79; 3-14.11; 5-12.23 6.1.43] 

No State shall, without the Consent of Congress, lay any Duty of Ton- 
nage, keep Troops, or Ships of War in time of Peace, enter into any Agree- 
ment or Compact with another State, or with a foreign Power, or engage in 
War, unless actually invaded, or in such imminent Danger as will not admit 
of delay. [2.8.200] 


Article. II. 


Section. 1. The executive Power shall be vested in a President of the United 
States of America. [2.4.81; 2.6.25; 5.2.3] He shall hold his Office during the 
Term of four Years, and, together with the Vice President, chosen for the 
same Term, be elected as follows 

Each State shall appoint, in such Manner as the Legislature thereof may 
direct, a Number of Electors, equal to the whole Number of Senators and 
Representatives to which the State may be entitled in the Congress: but no 
Senator or Representative, or Person holding an Office of Trust or Profit 
under the United States, shall be appointed an Elector. [2.4.83; 2.6.30; 
2.6.47; 2.7.100; 2.8.177; 2.8.214; 3.9.63; 4.6.75; 4.9.11; 4.13.13; 4.28.4; 
5-9-93 5.13.13] 

The Electors shall meet in their respective States, and vote by Ballot for 
two Persons, of whom one at least shall not be an Inhabitant of the same 


115 


The Constitution of the United States 


State with themselves. And they shall make a List of all the Persons voted 
for, and of the Number of Votes for each; which List they shall sign and 
certify, and transmit sealed to the Seat of the Government of the United 
States, directed to the President of the Senate. The President of the Senate 
shall, in the Presence of the Senate and House of Representatives, open all 
the Certificates, and Votes shall then be counted. The Person having the 
greatest Number of Votes shall be the President, if such Number be a 
Majority of the whole Number of Electors appointed; and if there be more 
than one who have such Majority, and have an equal Number of Votes, then 
the House of Representatives shall immediately chuse by Ballot one of them 
for President; and if no Person have a Majority, then from the five highest on 
the List the said House shall in like Manner chuse the President. But in 
chusing the President, the Votes shall be taken by States, the Representa- 
tion from each State having one Vote; A quorum for this Purpose shall 
consist of a Member or Members from two thirds of the States, and a 
Majority of all the States shall be necessary to a Choice. In every Case, after 
the Choice of the President, the Person having the greatest Number of Votes 
of the Electors shall be the Vice President. [2.4.84] But if there should 
remain two or more who have equal Votes, the Senate shall chuse from 
them by Ballot the Vice President. 

The Congress may determine the Time of chusing the Electors, and the 
Day on which they shall give their Votes; which Day shall be the same 
throughout the United States. 

No Person except a natural born Citizen, or a Citizen of the United 
States, at the time of the Adoption of this Constitution, shall be eligible to 
the Office of President; neither shall any Person be eligible to that Office 
who shall not have attained to the Age of thirty five Years, and been four- 
teen Years a Resident within the United States. 

In Case of the Removal of the President from Office, or of his Death, 
Resignation, or Inability to discharge the Powers and Duties of the said 
Office, the Same shall devolve on the Vice President, and the Congress may 
by Law provide for the Case of Removal, Death, Resignation or Inability, 
both of the President and Vice President, declaring what Officer shall then 
act as President, and such Officer shall act accordingly, until the Disability 
be removed, or a President shall be elected. [(2.8.181; 3.13.3] 

The President shall, at stated Times, receive for his Services, a Compen- 
sation, which shall neither be encreased nor diminished during the Period 
for which he shall have been elected, and he shall not receive within that 
Period any other Emolument from the United States, or any of them. 
(4.10.12; 4.12.5; 5.9.9] 

Before he enter on the Execution of his Office, he shall take the following 
Oath or Affirmation:—‘‘I do solemnly swear (or affirm) that I will faithfully 
execute the Office of President of the United States, and will to the best of 
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my Ability, preserve, protect and defend the Constitution of the United 
States.” 


Section. 2. The President shall be Commander in Chief of the Army and 
Navy of the United States, and of the Militia of the several States, when 
called into the actual Service of the United States; [2.4.85; 2.6.31; 3.3.31] he 
may require the Opinion, in writing, of the principal Officer in each of the 
executive Departments, upon any Subject relating to the Duties of their 
respective Offices, and he shall have Power to grant Reprieves and Pardons 
for Offences against the United States, except in Cases of Impeachment. 
[2.2.9; 2.4.85; 2.5.41; 2.7.23; 2.7.51; 3-11.45] 

He shall have Power, by and with the Advice and Consent of the Senate, 
to make Treaties, provided two thirds of the Senators present concur; 
[2.9.33; 3.3-14] and he shall nominate, and by and with the Advice and 
Consent of the Senate, shall appoint Ambassadors, other public Ministers 
and Consuls, Judges of the supreme Court, and all other Officers of the 
United States, whose Appointments are not herein otherwise provided for, 
and which shall be established by Law; (2.4.86; 4.23.3(6)] but the Congress 
may by Law vest the Appointment of such inferior Officers, as they think 
proper, in the President alone, in the Courts of Law, or in the Heads of 
Departments. [2.8.45] 

The President shall have Power to fill up all Vacancies that may happen 
during the Recess of the Senate, by granting Commissions which shall ex- 
pire at the End of their next Session. [2.5.41; 2.6.37] 


Section. 3. He shall from time to time give to the Congress Information of 
the State of the Union, and recommend to their Consideration such mea- 
sures as he shall judge necessary and expedient; he may, on extraordinary 
Occasions, convene both Houses, or either of them, and in Case of Dis- 
agreement between them, with Respect to the Time of Adjournment, he 
may adjourn them to such Time as he shall think proper; [2.6.45; 5.10.2; 
5.12.4] he shall receive Ambassadors and other public Ministers; [2.6.31] he 
shall take Care that the Laws be faithfully executed, and shall Commission 
all the Officers of the United States. 


Section. 4. The President, Vice President and all civil Officers of the United 
States, shall be removed from Office on Impeachment for, and Conviction 
of, Treason, Bribery, or other high Crimes and Misdemeanors. [2.4.87-88; 


5-21.34] 


Article. III. 


Section. 1. The judicial Power of the United States, shall be vested in one 
supreme Court, and in such inferior Courts as the Congress may from time 
to time ordain and establish. The Judges, both of the supreme and inferior 


117 


The Constitution of the United States 


Courts, shall hold their Offices during good Behaviour, and shall, at stated 
Times, receive for their Services, a Compensation, which shall not be di- 
minished during their Continuance in Office. [2.8.147; 2.8.186; 2.8.188; 


2.9.191—92] 


Section. 2. The judicial Power shall extend to all Cases, in Law and Equity, 
arising under this Constitution, the Laws of the United States, and Treaties 
made, or which shall be made, under their Authority; [2.8.195; 2.9.134—40; 
2.9.160; 3.4.4-53 5.3.13} to all Cases affecting Ambassadors, other public 
Ministers and Consuls; [2.9.168; 4.6.42; 4.9.22}to all Cases of admiralty 
and maritime Jurisdiction;—to Controversies to which the United States 
shall be a Party;—to Controversies between two or more States; [2.8.43; 
2.9.160-61; 4.6.52]-between a State and Citizens of another State;— 
between Citizens of different States,—between Citizens of the same State 
claiming Lands under Grants of different States, and between a State, or the 
Citizens thereof, and foreign States, Citizens or Subjects. 

In all Cases affecting Ambassadors, other public Ministers and Consuls, 
and those in which a State shall be Party, the supreme Court shall have 
original Jurisdiction. (2.7.25; 2.8.186; 2.9.168-77; 3.3.51; 4.8.4; 5.7-7] In all 
the other Cases before mentioned, the supreme Court shall have appellate 
Jurisdiction, both as to Law and Fact, with such Exceptions, and under 
such Regulations as the Congress shall make. [2.8.189; 6.1.7] 

The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; 
and such Trial shall be held in the State where the said Crimes shall have 
been committed; but when not committed within any State, the Trial shall 
be at such Place or Places as the Congress may by Law have directed. 
[2.4.92-93; 2.7.43-44; 2.8.186-93; 2.9.173; 2.9.179; 3.3.16; 3.5.5-93 3-11-41; 
4.6.21; 6.1.7; 6.1.13-15] 


Section. 3. Treason against the United States, shall consist only in levying 
War against them, or in adhering to their Enemies, giving them Aid and 
Comfort. No Person shall be convicted of Treason unless on the Testimony 
of two Witnesses to the same overt Act, or on Confession in open Court. 

The Congress shall have Power to declare the Punishment of Treason, but 
no Attainder of Treason shall work Corruption of Blood, or Forfeiture ex- 
cept during the Life of the Person attainted. 


Article. IV. 


Section. I. Full Faith and Credit shall be given in each State to the public 
Acts, Records, and judical Proceedings of every other State. And the Con- 
gress may by general Laws prescribe the Manner in which such Acts, Rec- 
ords and Proceedings shall be proved, and the Effect thereof. 


Section. 2. The Citizens of each State shall be entitled to all Privileges and 
Immunities of Citizens in the several States. [6.9.30] 
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A Person charged in any State with Treason, Felony, or other Crime, who 
shall flee from Justice, and be found in another State, shall on Demand of 
the executive Authority of the State from which he fied, be delivered up, to 
be removed to the State having Jurisdiction of the Crime. 

No Person held to Service or Labour in one State, under the Laws 
thereof, escaping into another, shall, in Consequence of any Law or Reg- 
ulation therein, be discharged from such Service or Labour, but shall be 
delivered up on Claim of the Party to whom such Service or Labour may be 
due. 


Section. 3. New States may be admitted by the Congress into this Union; 
but no new State shall be formed or erected within the Jurisdiction of any 
other State; nor any State be formed by the Junction of two or more States, 
or Parts of States, without the Consent of the Legislatures of the States 
concerned as well as of the Congress. [2.4.16(14); 2.4.34; 2.4.99-107; 
4.23.3(8); 5.20.6] 

The Congress, shall have Power to dispose of and make all needful Rules 
and Regulations respecting the Territory or other Property belonging to the 
United States; and nothing in this Constitution shall be so construed as to 
Prejudice any Claims of the United States, or of any particular State. 


Section. 4. The United States shall guarantee to every State in this Union a 
Republican Form of Government, and shall protect each of them against 
Invasion; and on Application of the Legislature, or of the Executive (when 
the Legislature cannot be convened) against domestic Violence. (3.6.25; 
4.5.23; 6.7.10; 6.9.14-15; 6.9.23; 6.10.10; 6.13.26] 


Article. V. 


The Congress, whenever two thirds of both Houses shall deem it neces- 
sary, shall propose Amendments to this Constitution, or, on the Application 
of the Legislatures of two thirds of the several States, shall call a Conven- 
tion for proposing Amendments, which, in either Case, shall be valid to all 
Intents and Purposes, as Part of this Constitution, when ratified by the 
Legislatures of three fourths of the several States, or by Conventions in 
three fourths thereof, as the one or the other Mode of Ratification may be 
proposed by the Congress; [2.5.37; 2-7-56; 2.8.58; 3.3.50; 3-3-55] Provided 
that no Amendment which may be made prior to the Year One thousand 
eight hundred and eight shall in any Manner affect the first and fourth 
Clauses in the Ninth Section of the first Article; [4.26.14-15] and that no 
State, without its Consent, shall be deprived of it’s equal Suffrage in the 
Senate. [2.8.143; 5.13.12] 


Article. VI. 


All Debts contracted and Engagements entered into, before the Adoption 
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of this Constitution, shall be as valid against the United States under this 
Constitution, as under the Confederation. 

This Constitution, and the Laws of the United States which shall be made 
in Pursuance thereof; and all Treaties made, or which shall be made, under 
the Authority of the United States, shall be the supreme Law of the Land; 
(2.7.97; 2.8.46; 2.9.5; 2.9.31; 3.3.13; 3.11.22; 6.6.25-29; 6.9.12-13; 6.9.21] 
and the Judges in every State shall be bound thereby, any Thing in the 
Constitution or Laws of any State to the Contrary notwithstanding. 
(3-11.13; 5-4-7] 

The Senators and Representatives before mentioned, and the Members of 
the several State Legislatures, and all executive and judicial Officers, both 
of the United States and of the several States, shall be bound by Oath or 
Affirmation, to support this Constitution; but no religious Test shall ever be 
required as a Qualification to any Office or public Trust under the United 
States. [4.14.3; 6.1.19] 


Article. VII. 


The Ratification of the Conventions of nine States, shall be sufficient for 
the Establishment of this Constitution between the States so ratifying the 
Same. [4.2.11; 4.4.14; 4.4.20] 


Done in Convention by the Unanimous Consent of the States present the 
Seventeenth Day of September in the Year of our Lord one thousand seven 
hundred and Eighty seven and of the Independance of the United States of 


America the Twelfth. In witness whereof We have hereunto subscribed our 
Names, 


Go. Washington—Presidt. 
and deputy from Virginia 


John Langdon 
Nicholas Gilman 
Nathaniel Gorham 
Rufus King 

Wm. Saml. Johnson 
Roger Sherman 
New York . . . . . . Alexander Hamilton 
Wil: Livingston 
David Brearley. 
Wm. Paterson. 
Jona: Dayton 


B Franklin 
Pennsylvania fos Mifflin 


New Hampshire 
Massachusetts 


Connecticut 


New Jersey 


Robt. Morris 
Geo. Clymer 
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Jared Ingersoll 

James Wilson 

Gouv Morris 

Geo: Read 

Gunning Bedford jun 

Delaware John Dickinson 
Richard Bassett 
Jaco: Broom 

{ James McHenry 


Thos. FitzSimons 
Pennsylvania { 


Dan of St. Thos. Jenifer 
Danl. Carroll 
John Blair— 
James Madison Jr. 
{ Wm. Blount 


Maryland 
Virginia 
North Carolina 


Richd. Dobbs Spaight. 
Hu Williamson 


South Carolina Charles Pinckney 
Pierce Butler. 
William Few 


Georgia Abr Baldwin 


J. Rutledge 
Charles Cotesworth Pinckney 


The First Ten Amendments to the 
Constitution 


Article I 


Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech, or 
of the press; or the right of the people peaceably to assemble, and to petition 
the Government for a redress of grievances. [2.7.55; 2.8.53; 2.8.86; 3.11.13; 
4.17.3; 5.4.63 5.6.5; 6.1.5-12] 


Article II 


A well regulated Militia, being necessary to the security of a free State, 
the right of the people to keep and bear Arms, shall not be infringed. 
[3.11.13] 


Article III 


No Soldier shall, in time of peace be quartered in any house, without the 
consent of the Owner, nor in time of war, but in a manner to be prescribed 
by law. [2.8.86; 2.8.202; 5.4.6] 
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Article IV 


The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, 
and no Warrants shall issue, but upon probable cause, supported by Oath or 
affirmation, and particularly describing the place to be searched, and the 
persons or things to be seized. [2.7.55; 5.2.2; 6.2.2] 


Article V 


No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a Grand Jury, except in 
cases arising in the land or naval forces, or in the Militia, when in actual 
service in time of War or public danger; [2.8.200; 4.15.2; 4.15.4] nor shall 
any person be subject for the same offence to be twice put in jeopardy of life 
or limb; nor shall be compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, without due process of 
law; [2.9.27] nor shall private property be taken for public use, without just 
compensation. 


Article VI 


In all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district wherein the 
crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the 
accusation; to be confronted with the witnesses against him; to have com- 
pulsory process for obtaining witnesses in his favor, and to have the Assis- 
tance of Counsel for his defence. (2.8.43; 2.9.27; 3.5.6; 3.13.5; 4.6.21; 
4.15.4; 5.6.53 5.14.10; 6.1.19; 6.6.31] 


Article VII 


In Suits at common law, where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved, [2.8.51; 3.5.5-93 
3.8.3; 4.8.2] and no fact tried by a jury, shall be otherwise re-examined in 
any Court of the United States, than according to the rules of the common 
law. [2.9.175-76; 3.11.38-39] 


Article VIII 


Excessive bail shall not be required, nor excessive fines imposed, nor 
cruel and unusual punishments inflicted. (2.7.55; 2.9.28; 5.16.36-37] 


Article IX 


The enumeration in the Constitution, of certain rights, shall not be con- 
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strued to deny or disparage others retained by the people. [2.8.198; 4.6.69- 
70) 


Article X 


The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively, or to 
the people. [2.8.198; 5.5.8] 
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